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FOREWORD

The Advisory Committee on Rules of Practice and Internal Operating
Procedures of the United States Court of Appeals for the Ninth Circuit was
appointed by the court in 1984, pursuant to 28 U. S. C. 8 2077. The committee
first undertook a major restructuring of the Ninth Circuit rules with the objective of
updating the rules to reflect current practice, putting the rules into a simpler format
and style, and renumbering the rules to conform to the numbering sequence of the
Federal Rules of Appellate Procedures. The purpose of this project was to produce
amore readable, easily understandable set of rules in handbook form. The hand-
book contains the Federal Rules of Appellate Procedure, the Ninth Circuit Rules,
and, following certain rules, Circuit Advisory Committee Notes. The committee's
role in assisting the Court is more fully defined by Circuit Rule 47-2.

Circuit Judges Edward Leavy, Thomas G. Nelson, A. Wallace Tashima
and William A. Fletcher currently serve on the committee. Lawyers serving on the
committee include Janet L. Chubb, J. Richard Creatura, Candy Dale, Quin A.
Denvir, Paul Fogel, Timothy Ford, Susan Freeman, Miriam Krinsky, Michael
Lightfoot, Professor Richard Marcus, Charles M. Sevilla, Gregory R. Smith, Sandy
Svetcov (Ex-Officio), and Chris Tweeten. The committee is chaired by Miriam
Krinsky.

The Court encourages members of the bar to make suggestions for
improvements to the rules of Court. Such suggestions should be directed to the
Clerk of Court.

Procter Hug, Jr.
Chief Judge

July 1, 2000



INTRODUCTION
COURT STRUCTURE AND PROCEDURES

A. Physical Facilities

The headquarters of the court are located at 95 Seventh Street, San
Francisco, California. The mailing addressis P.O. Box 193939, San Francisco,
California 94119-3939, and the telephone number is (415) 556-9800. There are
divisional clerks officesin Pasadena, Seattle and Portland. The court has
courthouses in Pasadena and Portland.

B. Emergency Telephone Number

The clerk's office provides 24-hour telephone service for calls placed to
the main clerk's office number, (415) 556-9800. Messages left at times other than
regular office hours are recorded and monitored on aregular basis by staff
attorneys.

The emergency telephone service isto be used only for matters of extreme
urgency that must be handled by the court before the next business day. Callers
should make clear the nature of the emergency and the reason why next-business-
day treatment is not sufficient.

C. Judgesand Supporting Personnel

(1) Judges-- The court has an authorized complement of 28
authorized judgeships. Upon the attainment of senior status, ajudge may continue,
within statutory limitations, to function as a member of the court. There are
several senior circuit judges who regularly hear cases before the court.

Although San Francisco is the court's headquarters, most of the active and
senior judges maintain their residence chambers in other cities within the circuit.
The residences and chambers of the court's judges, including its senior judges, are
indicated in the listing following the title page.

The court has established three regional administrative units to assist the
chief judge of the circuit to discharge his administrative responsibilities. They are
the Northern, Middle and Southern units. The senior active judge in each unit is
designated the administrative judge of the unit. The Northern Unit includes the
districts of Alaska, Idaho, Montana, Oregon, and Eastern and Western
Washington. The Middle Unit includes the districts of Arizona, Nevada, Hawaii,
Guam, Northern and Eastern California, and the Northern Mariana lslands. The
Southern Unit includes the districts of Central and Southern California. Cases
arising from the Northern Unit will normally be calendared in Seattle or Portland,
from the Middle Unit in San Francisco, and from the Southern Unit in Pasadena.
Cases may also be heard in such other places as the court may designate.

(2) Appelate Commissioner -- the Appellate Commissioner is an
officer appointed by the court to rule on or review and make recommendations on a
variety of nondispositive matters, such as applications by appointed counsel for
compensation under the Criminal Justice Act and certain motions specified in
these rules and elsewhere, and to serve as a special master as directed by the court.

(3) Clerk's Office -- The Clerk's Office is headed by the Clerk
and several supervising deputies. Office hours are from 8:30 am. to 5:00 p.m.,
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Monday through Friday. In addition to the San Francisco office, the court has
permanent, but not full service, clerk's offices in Seattle, Pasadena, and Portland.
Docket information may be obtained from these offices. Court information,
including court rules, calendars and opinions are available on the Court’ s web page
at www.ca9.uscourts.gov.

Clerk's office personnel are authorized by Circuit Rule 27-7 to act on
certain procedural motions (see Note 27-7, infra); are authorized by Federal Rule
of Appellate Procedure (FRAP) 42(b) to handle stipulations for dismissal; and are
authorized to dismiss cases for non-prosecution after the appellant fails to respond
to awarning notice transmitted pursuant to Circuit Rules 27-9.2 and 42-1.

Inquiries concerning rules and procedures may be directed to the San
Francisco, Pasadena, Sezttle, or Portland clerk’s office. On matters requiring
special handling, counsel may contact the clerk for information and assistance. It
should be emphasized, however, that legal advice will not be given by ajudge or
any member of the court staff.

(4) Office of Staff Attorneys -- This office consists of attorneys
who work for the entire court rather than for individual judges. About half of the
attorneys are court law clerks hired for one- or two-year periods. The others
include the staff director, attorneys assigned for up to five years to the civil and
criminal motions units, case management attorneys who are permanent members
of the court staff, and attorneys assisting in the administration of the office. The
staff attorneys perform a variety of tasks for the court:

(a) Inventory -- After appellate briefing has been completed,
the case management attorneys review the excerpt of record and briefs in each case
in order to identify jurisdictional defects and the primary issues raised in the appeal
and to assign a numerical point designation to the case reflecting the relative
amount of judge time that likely will have to be spent on the matter. Cases
suffering from clear jurisdictional defects are processed through a motions panel as
soon as the defects are noted.

(b) Research -- Under the supervision of the staff director
and supervising attorneys, the court law clerks review briefs and records, research
legal issues, and prepare memorandum dispositions for oral presentation to three-
judge panels, principally in cases in which no oral argument is calendared.

(c) Motions-- Certain staff attorneys specialize in motions
work. Except for procedural motions disposed of by the clerk, the motions
attorneys process all motions filed in a case prior to assignment of a particular
panel for disposition on the merits. Motions attorneys present all motions to three-
judge panels or the Appellate Commissioner.

The motions attorneys also process emergency motions filed
pursuant to Circuit Rules 27-3 and 27-4, and motions for reconsideration, petitions
for rehearing, suggestions for rehearing en banc for the motions panels that
initially decided the particular motions matter, and all requests for initial hearing
en banc.

(5) Circuit Court Mediators- Shortly after the appeal isfiled,
the circuit court mediators will review the civil appeals docketing statement to
determine if a case appears suitable for the court’ s settlement program. The
Circuit Court Mediators are permanent members of the court staff. They are
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experienced appellate practitioners who have had extensive mediation and
negotiation training.

(6) Library -- The staff of the Ninth Circuit library system serve
circuit, district, bankruptcy and magistrate judges, as well as staff of other court
units. Services provided include reference and other information services,
acquisition of publications for court libraries and judges chambers, organization
and maintenance of library collections and management of the Circuit library
system. The Ninth Circuit library system, headed by the Circuit Librarian, consists
of 21 staffed libraries including the headquarters library and 20 branch libraries
located throughout the Circuit. The administrative office and the headquarters
library are located in San Francisco.

Court libraries may make their collections available to members of
the bars and the general public depending on local court rules. Hours for the
headquarters library in San Francisco are Monday through Friday, 1:00 p.m. to
5:00p.m. and 8:00 am. to 5:00 p.m. during court week. Information regarding the
location and hours of operation for other branch libraries may be obtained by
calling the headquarters library reference desk at (415) 556-9500.

(7) Circuit Executive's Office -- The Circuit Executive's officeis
the arm of the circuit's Judicial Council that provides administrative support to
appellate, district and bankruptcy judges in the circuit. The officeis staffed by the
Circuit Executive, assistants and secretaries.

D. TheJudicial Council

The Judicia Council, established pursuant to 28 U.S.C. § 332, is currently
composed of the Chief Judge, four circuit judges, and four district judges. The
Council convenes regularly to consider and take required action upon any matter
affecting the administration of its own work and that of all federal courts within
the circuit, including the consideration of some complaints of judicial misconduct.

E. Court Proceduresfor Processing and Hearing of Cases

(1) Classification of Cases-- After appellees briefs are filed, the
cases are classified by type, issue, and difficulty. The weight of a caseis merely an
indication of the relative amount of judicial time that will probably be consumed in
disposing of the appeal. The inventory process enables the court to balance judges
workloads and hear at a single sitting unrelated appeals involving similar legal
issues.

(2) Designation of Court Calendars-- Under the direction of the
Court, the clerk of the court sets the time and place of court calendars, taking into
account, for at least six months in advance, the availability of judges, the number
of casesto be calendared, and the places of hearing required or contemplated by
statute or policy. The random assignment of judges by computer to particular days
or weeks on the calendars is intended to equalize the workload among the judges.
At the time of assigning judges to panels, the clerk does not know which cases
ultimately will be allocated to each of the panels.

(3) Disclosure of Judges on Panels-- The names of the judges on
each panel are released to the general public on the Monday of the week preceding
argument. At that time, the calendar of cases scheduled for hearing is posted in
the San Francisco, Pasadena, Seattle, and Portland offices of the clerk of the court
and is forwarded for posting to the clerks of the district courts within the circuit.
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This provision permits the parties to prepare for oral argument before particular
judges. Once the calendar is made public, motions for continuances will rarely be
granted.

(4) Allocation of Casesto Calendars-- Direct criminal appeals
receive preference pursuant to FRAP 45(b) and are placed on the first available
calendar after briefing is completed. Many other cases are accorded priority by
statute or rule (see Circuit Rule 34-3). Their place on the court's calendar is a
function of both the statutory priority and the length of time the appeals have been
pending. Pursuant to FRAP 2, the court also may in its discretion order that any
individual case receive expedited treatment.

The court makes every effort to ensure that calendars are prepared
objectively and that no appeal is given unwarranted preference. The only
exception to the rule of random assignment of casesto panelsis that a case heard
by the court on a prior appeal may be set before the same panel upon a later appeal.
If the panel that originally heard the matter does not specify its intent to retain
jurisdiction over any further appeal, the parties may file a motion to have the case
heard by the original panel. Matters on remand from the United States Supreme
Court are referred to the panel that previously heard the matter.

Normally, court calendars are held each year in the following places:
12 in San Francisco (usually the second week of each month), 12 in Pasadena
(usually the first week of each month), 12 in Seattle (usually the first week of each
month), 6 in Portland, 2 in Honolulu, and 1 in Anchorage. Each court calendar
usually consists of one week of multiple sittings.

(5) Selection of Panels-- The Clerk of Court sets the time and
place of the calendars. The Clerk utilizes a matrix composed of al active judges
and those senior judges who have indicated their availability. The aim isto enable
each active judge to sit with every other active and senior judge approximately the
same number of times over atwo-year period and to assign active judges an equal
number of times to each of the locations at which the court holds hearings.

At present, al panels are composed of no fewer than two members of
the court, at least one of whom is an active judge. Every year, each active judge,
except the Chief Judge, is expected to hear at least eight monthly calendars of five
panel sittings each, exclusive of en banc hearings, motions, three-judge district
court cases, and cases for which ajudge's name is drawn by lot. Of the four
months off calendar, the judge ordinarily spends two months catching up on
opinion writing and other court business with which the judge may be involved at
the time and serving on a monthly motions panel. Senior judges are given a choice
asto how many cases they desire to hear.

The court on occasion calls upon district judges to sit on panels
when there are insufficient circuit judges to constitute a panel. It is court policy
that district judges not participate in the disposition of appeals from their own
districts. In addition, the court attempts to avoid assigning district judges to
appeals of cases over which other judges from their district have presided (either
on motions or at trial) as visiting judges in other districts.

All active judges and some senior judges serve on a motions panel,
whose membership changes monthly. The motions panel meets several times each
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month in San Francisco, and also consults by telephone conference, to rule on
motions. The identity of the motions panel is released on the first day of the
month.

(6) Preargument Preparation -- After the cases have been
allocated to the panels, the briefs and excerpts of record in each appeal are
distributed to each of the judges scheduled to hear the case. The documents are
usualy received in the judges chambers six weeks prior to the scheduled time for
hearing, and it is the policy of the court that each judge read al the briefs prior to
oral argument.

(7) Oral Argument -- The Clerk sends a master calendar notice to
all counsel of record about five weeks prior to the date of oral argument. 1f counsel
finds it impossible to meet the assigned hearing date, a motion for continuance
should be made immediately. Delay in submitting such a motion will militate
against the court's granting the relief requested. Once the identity of the judges are
announced, motions for continuance will rarely be granted.

The Clerk's notice of hearing reminds counsel to inform the court
promptly if the case may have become moot, settlement discussions are pending, or
relevant precedent has been decided since the briefs were filed. The notice also
indicates how much time will be allotted to each side for oral argument. If oral
argument is allowed, the amount of time, which is within the court's discretion,
generally ranges between 10 and 20 minutes per side. If counsel wishes more time,
amotion to that effect must be filed as soon as possible after the notice is received.

Daily court calendars usually commence at 1:30 p.m. on Mondays,
and at 9:00 am. the remainder of the week. Counsel are expected to check in with
the courtroom deputy at least 30 minutes prior to the start of the calendar.
Arguments are tape recorded for the use of the Court, and the tapes do not
represent an official record of the proceedings. Members of the public may, after
adequate advance request, listen to the tape in the clerk’s office, or purchase a copy
of it.

(8) Case Conferences-- At the conclusion of each day's
argument, the judges on each panel confer on the cases they have heard. Each
judge expresses his or her tentative views and votes in reverse order of seniority.
The judges reach atentative decision regarding the disposition of each case and
whether it should be in the form of a published opinion. The presiding judge then
assigns each case to ajudge for the preparation and submission of a disposition.
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FRAP 1
SCOPE OF RULES; TITLE

(8) Scopeof Rules.
(1) Theserulesgovern procedurein the United States courts of appeals.

(2) When theserulesprovidefor filing a motion or other document in

the district court, the procedure must comply with the practice of
thedistrict court.

(b) Rules Do Not Affect Jurisdiction. Theserulesdo not extend or limit the
jurisdiction of the courts of appeals.

(c) Title. Theserulesareto beknown asthe Federal Rules of Appellate
Procedure.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 25, 1989, eff. Dec. 1, 1989,
Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)



CIRCUIT RULE 1-1
TITLE

The rules of the United States Court of Appeals for the Ninth Circuit are to be
known as Circuit Rules. (ev. 7195

CIRCUIT RULE 1-2
SCOPE OF CIRCUIT RULES
In cases where the Federal Rules of Appellate Procedure (FRAP) and the Rules
of the United States Court of Appeals for the Ninth Circuit (Circuit Rules) are

silent as to a particular matter of appellate practice, any relevant rule of the
Supreme Court of the United States shall be applied.



FRAP 2
SUSPENSION OF RULES

On itsown or a party’s motion, a court of appeals may — to expedite its
decision or for other good cause — suspend any provision of theserulesin a
particular case and order proceedingsasit directs, except as otherwise
provided in Rule 26(b).



FRAP 3

APPEAL ASOF RIGHT - HOW TAKEN

(a) Filingthe Notice of Appeal.

)

2

3

(4)

An appeal permitted by law as of right from a district court to a court
of appeals may betaken only by filing a notice of appeal with the
district clerk within thetime allowed by Rule 4. At thetime of filing,
the appellant must furnish the clerk with enough copies of the notice
to enable the clerk to comply with Rule 3(d).

An appellant’sfailureto take any step other than the timely filing of a
notice of appeal does not affect the validity of the appeal, but is
ground only for the court of appealsto act asit considers appropriate,
including dismissing the appeal.

An appeal from a judgment by a magistrate judge in a civil caseis
taken in the same way as an appeal from any other district court
judgment.

An appeal by permission under 28 U.S.C. § 1292(b) or an appeal in a
bankruptcy case may be taken only in the manner prescribed by
Rules 5 and 6, respectively.

(b) Joint or Consolidated Appeals.

(1) When two or more parties are entitled to appeal from a district-court

2

judgment or order, and their interests make joinder practicable, they
may fileajoint notice of appeal. They may then proceed on appeal asa
single appellant.

When the parties have filed separate timely notices of appeal, the
appeals may bejoined or consolidated by the court of appeals.

(c) Contents of the Notice of Appeal.

)

The notice of appeal must:

(A) specify the party or partiestaking the appeal by naming each
onein the caption or body of the notice, but an attorney
representing mor e than one party may describe those parties
with such termsas*“all plaintiffs,” “the defendants,” “the
plaintiffsA, B, et al.,” or “all defendants except X”;



2

3)

(4)

©)

(B) designate the judgment, order, or part thereof being appealed,;
and
(C) namethe court to which the appeal istaken.

A pro senotice of appeal is considered filed on behalf of the signer
and the signer’s spouse and minor children (if they are parties), unless
the notice clearly indicates otherwise.

In aclass action, whether or not the class has been certified, the notice
of appeal issufficient if it names one person qualified to bring the
appeal asrepresentative of the class.

An appeal must not be dismissed for informality of form or title of the
notice of appeal, or for failureto name a party whose intent to appeal
is otherwise clear from the notice.

Form 1in the Appendix of Formsis a suggested form of a notice of
appeal.

(d) Servingthe Notice of Appeal.

D

2

3

Thedistrict clerk must serve notice of the filing of a notice of appeal
by mailing a copy to each party’s counsel of record — excluding the
appellant’s— or, if a party is proceeding pro sg, to the party’slast
known address. When a defendant in a criminal case appeals, the
clerk must also serve a copy of the notice of appeal on the defendant,
either by personal service or by mail addressed to the defendant.

The clerk must promptly send a copy of the notice of appeal and of
the docket entries— and any later docket entries— to the clerk of
the court of appeals named in the notice. Thedistrict clerk must note,
on each copy, the date when the notice of appeal wasfiled.

If an inmate confined in an institution files a notice of appeal in the
manner provided by Rule 4(c), thedistrict clerk must also note the
date when the clerk docketed the notice.

Thedistrict clerk’sfailureto serve notice does not affect the validity
of theappeal. Theclerk must note on the docket the names of the
parties to whom the clerk mails copies, with the date of mailing.
Service is sufficient despite the death of a party or the party’s counsel.

(e) Payment of Fees. Upon filing a notice of appeal, the appellant must pay
thedistrict clerk all required fees. Thedistrict clerk receivesthe
appellate docket fee on behalf of the court of appeals.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986;
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Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 22, 1993, eff. Dec. 1, 1993; Dec. 1, 1994,
May 11, 1998, eff. Dec. 1, 1998.)

CIRCUIT RULE 3-1
FILING THE APPEAL

In appeals from the district court, appellant's counsel shall simultaneously
submit to the clerk of the district court the notice of appeal, the filing fee, the
appellate docket fee and sufficient copies of the notice of appeal for the parties and
the court. 1n appeals from the bankruptcy appellate panel and the Tax Court, the
notice of appeal and fees shall be submitted to the Clerk of the court from which
the appeal istaken. Petitions for review and applications to enforce federal agency
orders, and fees for those petitions and applications, shall be submitted to the Clerk
of the Court of Appeals. If the fees are not paid promptly, the Court of Appeals
Clerk will dismiss the case after transmitting a warning notice.

The above rules are subject to severa exceptions. The docket fee need not be
paid upon filing the notice of appeal when: (a) the district court or this court has
granted in forma pauperis or Criminal Justice Act status; (b) an application for_in
forma pauperis relief or for a certificate of appealability to appeal is pending; or (c)
the appellant, e.g., the Government, is exempt by statute from paying the fee.
Counsel shall advise the Clerk at the time the notice of appeal isfiled if one of
these conditions exists. (See FRAP 24 regarding appeals in forma pauperis.) If a
party has filed a petition for permission to appeal pursuant to Fed. R. App. P. 5,
the filing fee and docket fee will become due in the district court upon an order of
this court granting permission to appeal. A notice of appeal need not be filed.
(See FRAPS)

CIRCUIT RULE 3-2
REPRESENTATION STATEMENT

(8 No FRAP 12(b) Representation Statement is required in: (1) criminal
cases, (2) appeals arising from actions filed pursuant to 28 U. S. C. 88 2241, 2254,
and 2255; and (3) appeals filed by pro se appellants.

(b) Inall other cases, a party filing an appeal shall attach to the notice a
Representation Statement that identifies all parties to the action along with the
names, addresses and tel ephone numbers of their respective counsel, if any. (ev. 7704

Cross Reference: FRAP 12(b), Filing a Representation Statement.



CIRCUIT RULE 3-3

PRELIMINARY INJUNCTION APPEALS

(a) Every notice of appeal from an interlocutory order (i) granting,
continuing, modifying, refusing or dissolving a preliminary injunction or (ii)
refusing to dissolve or modify a preliminary injunction shall bear the caption
"PRELIMINARY INJUNCTION APPEAL." Immediately upon filing, the notice
of appeal must be forwarded by the district court clerk’s office to the Court of
Appeals clerk’s office.

(b) Within 7 days of filing a notice of appeal from an order specified in
subparagraph (a), the parties shall arrange for expedited preparation by the district
court reporter of all portions of the official transcript of oral proceedingsin the
district court which the parties desire to be included in the record on appeal.
Within 28 days of the docketing in the district court of a notice of appeal from an
order specified in subpara-graph (a), the appellant shall file an opening brief and
excerpts of record. Appellee's brief and any supplemental excerpts of record shall
be filed within 28 days of service of appellant's opening brief. Appellant may filea
brief in reply to appellee's brief within 14 days of service of appellee's brief.

(c) Theprincipa brief of any party may be accompanied by a separately filed
reguest for oral argument setting forth the reasons why oral argument should be
heard and why the appeal should be decided by a merits panel. The request shall
not exceed 5 pages.

(d) The appeal and any pending motions shall, upon the filing of appellee's
brief, be referred to the next available motions/screening panel for disposition.
The panel may set a date for oral argument or, pursuant to FRAP 34(a) and Cir. R.
34-4, decide the appeal on the briefs without oral argument. Alternatively, the
motions/screening panel may refer the matter to the next available merits panel for
disposition.

(e) If aparty filesamotion to expedite the appeal or a motion to grant or stay
an injunction pending appeal, the Court may order a schedule for briefing and/or a
procedure for disposition of the appeal that differs from the schedule and
procedure set forth in subparagraphs (b) and (d) of thisrule. (. 795

Cross References: FRAP 8 and Circuit Rules 27-2, 27-3, Stay or Injunction
Pending Appeal; FRAP 10 and Circuit Rules 10-2, 10-3, Record on Appeal;

Circuit Rule 30-1, Excerpts of Record; FRAP 34(a) and Circuit Rules 34-3, 34-4,
Priority Cases and Requests for Oral Argument.

CIRCUIT RULE 3-4
CIVIL APPEALS DOCKETING STATEMENT

(8) Except as provided in section (b) below, appellant in each civil appeal
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shall complete and submit to the district court upon the filing of the notice of
appeal an original and one copy of the Civil Appeas Docketing Statement on the
form provided as Form 6, in the Appendix of Forms. Appellant shall attach copies
of judgments, orders, opinions, and findings of fact and conclusions of law of the
district court that will be relevant to the major issuesit anticipates raising in the
appeal. Any Civil Appeals Docketing Statement submitted after the filing of the
notice of appeal shall be submitted to this court rather than the district court.
Within 7 days of service of the Civil Appeals Docketing Statement, appellee
may file a response with this court. Parties shall serve copies of the Civil Appeals
Docketing Statement on al parties to the district court case.
Appellant's failure to comply with this rule may result in dismissal of the
appeal in accordance with Circuit Rule 42-1.
(b) The requirement for filing a Civil Appeals Docketing Statement shall not
apply to:
(1) an appeal in which the appellant is proceeding without the assistance
of counsd!;
(2) an appeal from an action filed under 28 U.S.C. 8§ 2241, 2254, 2255;
and,
(3) petitions for awrit under 28 U.S.C. 8§ 1651. (rev. 7/97)

Cross Reference: FRAP 33 and Circuit Rule 33-1, Appeal Conferences, Form 6,
Appendix of Forms.

CIRCUIT RULE 3-5

PROCEDURE FOR
RECALCITRANT WITNESS APPEALS

Every notice of appeal from an order holding a witness in contempt and
directing incarceration under 28 U.S.C. 81826 shall bear the caption
"RECALCITRANT WITNESS APPEAL." Immediately upon filing, the notice of
appeal must be forwarded by the district court clerk’s office to the Court of Appeals
clerk's office. It shall aso be the responsibility of the appellant to notify directly
the criminal motions unit of the Court of Appeals that such a notice of appeal has
been filed in the district court. Such notification must be given both in writing and
by telephone (415/556-9800) within 24 hours of the filing of the notice of appeal.
The written notification shall be addressed to:

MOTIONS UNIT

United States Court of Appeals for the Ninth Circuit
P.O. Box 193939

San Francisco, CA 94119-3939



A failure to provide such notice may result in sanctions against counsel imposed by
the court. (eff. 7/1/97)

Cross Reference: FRAP 27, Motions; Circuit Rules 27-1 through 27-10, Motions
Practice; Circuit Rule 10-1, Notice of Filing of Appeal; Docket Sheet; Circuit Rule
25-1, Principal Office of Clerk.

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 3-5

A recalcitrant witness summarily ordered confined pursuant to 28 U.SC. §
1826(a) is entitled to have his appeal from the order of confinement decided
within 30 days after the filing of the notice of appeal. In the interest of obtaining a
rapid disposition of these appeals, the court impresses upon counsel that the
record on appeal and briefs must be filed with the court as soon as possible after
the notice of appeal isfiled. The court will establish expedited schedules for filing
the record and briefs and will submit the appeals for decision to the weekly
panels. If expedited treatment is sought for an interlocutory appeal, motions for
expedition, summary affirmance or reversal, or dismissal may be filed pursuant to
Circuit Rule 27-4. A party may file papers using a Doe designation to avoid
disclosure of the identity of the applicant or the subject matter of the grand jury
investigation. The party should file an accompanying motion to use such a
designation.

CIRCUIT RULE 3-6
SUMMARY DISPOSITION OF CIVIL APPEALS

At any time prior to the completion of briefing in acivil appeal if the court
determines:

(a) that clear error or an intervening court decision or recent legislation
requires reversal or vacation of the judgment or order appealed from or aremand
for additional proceedings; or

(b) that it is manifest that the questions on which the decision in the appeal
depends are so insubstantial as not to justify further proceedings the court may,
after affording the parties an opportunity to show cause, issue an appropriate
dispositive order.

At any time prior to the disposition of acivil appeal if the court determines
that the appeal is not within its jurisdiction, the court may issue an order
dismissing the appeal without notice or further proceedings. (eff. 7/95)



FRAP 3.1

Rule3.1. Appeal from a Judgment of a Magistrate Judge in a Civil Case

[Abrogated Apr. 24, 1998, eff. Dec. 1, 1998]
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FRAP 4
APPEAL ASOF RIGHT - WHEN TAKEN
(8) Appeal in a Civil Case.
(1) Timefor Filing a Notice of Appeal.

(A) Inacivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4),
and 4(c), the notice of appeal required by Rule 3 must befiled
with thedistrict clerk within 30 days after the judgment or
order appealed from is entered.

(B) When the United States or its officer or agency isa party, the
notice of appeal may be filed by any party within 60 days after
the judgment or order appealed from is entered.

(2) Filing Before Entry of Judgment. A notice of appeal filed after the
court announces a decision or order — but before the entry of the
judgment or order — istreated asfiled on the date of and after the
entry.

(3) Multiple Appeals. If one party timely files a notice of appeal, any
other party may file a notice of appeal within 14 days after the date
when the first notice wasfiled, or within the time otherwise
prescribed by this Rule 4(a), whichever period ends later.

(4) Effect of aMotion on a Notice of Appeal.

(A) If apartytimely filesin the district court any of the following
motions under the Federal Rules of Civil Procedure, thetimeto
file an appeal runsfor all partiesfrom the entry of the order
disposing of thelast such remaining motion:

(i) for judgment under Rule 50(b);
(i) toamend or make additional factual findings under Rule
52(b), whether or not granting the motion would alter the

judgment;

(iii) for attorney’sfeesunder Rule 54 if the district court
extends the time to appeal under Rule 58;

(iv) toalter or amend the judgment under Rule 59;
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(B)

(v) for anew trial under Rule59; or

(vi) for relief under Rule 60 if the mation isfiled no later than
10 days (computed using Federal Rule of Civil Procedure
6(a)) after the judgment is entered.

(i) If aparty filesanotice of appeal after the court announces
or entersajudgment — but before it disposes of any mation
listed in Rule 4(a)(4)(A) — the notice becomes effective to
appeal ajudgment or order, in wholeor in part, when the
order disposing of the last such remaining motion is
entered.

(i) A party intending to challenge an order disposing of any
motion listed in Rule 4(a)(4)(A), or a judgment altered or
amended upon such a motion, must file a notice of appeal,
or an amended notice of appeal — in compliance with Rule
3(c) — within the time prescribed by this Rule measured
from the entry of the order disposing of the last such
remaining motion.

(iii) No additional feeisrequired to file an amended notice.

(5) Motion for Extension of Time.

(6)

(A)

(B)

(©)

Thedistrict court may extend the timeto file a notice of appeal
if:

(i) aparty so movesno later than 30 days after thetime
prescribed by this Rule 4(a) expires; and

(ii) that party shows excusable neglect or good cause.

A motion filed befor e the expiration of the time prescribed in
Rule 4(a)(1) or (3) may be ex parte unlessthe court requires
otherwise. If themotion isfiled after the expiration of the
prescribed time, notice must be given to the other partiesin
accordance with local rules.

No extension under this Rule 4(a)(5) may exceed 30 days after
the prescribed time or 10 days after the date when the order
granting the motion is entered, whichever islater.

Reopening the Timeto Filean Appeal. Thedistrict court may reopen
thetimeto file an appeal for a period of 14 days after the date when
itsorder to reopen isentered, but only if all the following conditions
are satisfied:
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(A) themotion isfiled within 180 days after the judgment or order is
entered or within 7 days after the moving party receives notice
of the entry, whichever isearlier;

(B) thecourt findsthat the moving party was entitled to notice of the
entry of thejudgment or order sought to be appealed but did not
receive the notice from the district court or any party within 21
days after entry; and

(C) thecourt findsthat no party would be prejudiced.

(7) Entry Defined. A judgment or order isentered for purposes of this
Rule 4(a) when it isentered in compliance with Rules 58 and 79(a) of
the Federal Rules of Civil Procedure.

(b) Appeal in a Criminal Case.
(1) Timefor Filing a Notice of Appeal.

(A) Inacriminal case, a defendant’s notice of appeal must befiled in
the district court within 10 days after the later of:

(i) theentry of either the judgment or the order being
appealed; or

(ii) thefiling of the government’s notice of appeal.

(B) When the government is entitled to appeal, its notice of appeal
must befiled in thedistrict court within 30 days after the later
of:

(i) theentry of thejudgment or order being appealed; or
(ii) thefiling of a notice of appeal by any defendant.

(2) Filing Before Entry of Judgment. A notice of appeal filed after the
court announces a decision, sentence, or order — but beforethe entry
of thejudgment or order — istreated asfiled on the date of and after
theentry.

(3) Effect of aMotion on a Notice of Appeal.

(A) If adefendant timely makes any of the following motions under
the Federal Rules of Criminal Procedure, the notice of appeal

from ajudgment of conviction must be filed within 10 days after
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the entry of the order disposing of the last such remaining
motion, or within 10 days after the entry of the judgment of
conviction, whichever period endslater. Thisprovision applies
to a timely motion:

(i) for judgment of acquittal under Rule 29;

(i) for anew trial under Rule 33, but if based on newly
discovered evidence, only if the motion is made no later
than 10 days after the entry of the judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court announces a decision,
sentence, or order — but beforeit disposes of any of the motions
referred to in Rule 4(b)(3)(A) — becomes effective upon the later
of the following:

(i) theentry of theorder disposing of the last such remaining
motion; or

(ii) theentry of thejudgment of conviction.

(C) A valid notice of appeal is effective — without amendment — to
appeal from an order disposing of any of the motionsreferred to
in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a finding of excusable neglect or
good cause, the district court may — before or after thetime has
expired, with or without motion and notice — extend thetimetofilea
notice of appeal for a period not to exceed 30 days from the expiration
of thetime otherwise prescribed by this Rule 4(b).

(5) Jurigdiction. Thefiling of a notice of appeal under this Rule 4(b) does
not divest adistrict court of jurisdiction to correct a sentence under
Federal Rule of Criminal Procedure 35(c), nor does thefiling of a
motion under 35(c) affect the validity of a notice of appeal filed before
entry of the order disposing of the motion.

(6) Entry Defined. A judgment or order isentered for purposes of this
Rule 4(b) when it is entered on the criminal docket.

(c) Appeal by an Inmate Confined in an Institution.

(1) If aninmate confined in an institution files a notice of appeal in either
acivil or acriminal case, the noticeistimely if it isdeposited in the
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institution’s internal mail system on or before the last day for filing.

If an institution has a system designed for legal mail, the inmate must
usethat system to receive the benefit of thisrule. Timely filing may
be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a
notarized statement, either of which must set forth the date of deposit
and state that fir st-class postage has been prepaid.

(2) If aninmatefilesthefirst notice of appeal in a civil case under this
Rule 4(c), the 14-day period provided in Rule 4(a)(3) for another
party to file a notice of appeal runs from the date when the district
court dockets the first notice.

(3) When a defendant in a criminal casefiles a notice of appeal under this
Rule 4(c), the 30-day period for the government to file its notice of
appeal runsfrom the entry of the judgment or order appealed from or
from thedistrict court’s docketing of the defendant’s notice of appeal,
whichever islater.

(d) Mistaken Filing in the Court of Appeals. If anotice of appeal in either a
civil or acriminal caseis mistakenly filed in the court of appeals, the clerk
of that court must note on the notice the date when it wasreceived and
send it to thedistrict clerk. The noticeisthen considered filed in the
district court on the date so noted.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Nov. 18, 1988; Apr. 30, 1991,
eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; May 11, 1998, &ff. Dec. 1,
1998.)

Cross-Reference: Circuit Rule 3-5, Recalcitrant Witness Appeals; Circuit

Rule 10-2, Record on Appeal; and Circuit Rule 27-4, Emergency Criminal
Interlocutory Appeals.
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CIRCUIT RULE 4-1
COUNSEL IN CRIMINAL APPEALS
This rule applies to appeals in categories of caseslisted in 18 U.S.C. § 3006A.

(8 Continuity of Representation on Appea

Counsel in criminal cases, whether retained or appointed by the district court,
shall ascertain whether the defendant wishes to appeal and file a notice of appeal
upon the defendant's request. Counsel shall continue to represent the defendant on
appeal until counsel is relieved and replaced by substitute counsel or by the
defendant pro se in accordance with thisrule. 1f counsel was appointed by the
district court pursuant to 18 U.S.C. § 3006A and a notice of appeal has been filed,
counsel's appointment automatically shall continue on appeal.

(b) Application for Indigent Status on Appeal

A person for whom counsel was appointed by the district court under section
3006A of the Criminal Justice Act may appeal to this court without prepayment of
fees and costs or security therefor and without filing the affidavit required by 28
U.S.C.§ 1915(a).

If the district court did not appoint counsel, but the defendant or petitioner
appears to qualify for appointment of counsel on appeal, retained counsel, or the
defendant if the defendant proceeded pro se before the district court, shall file on
the client's behalf afinancial affidavit (CJA Form 23). If the notice of appeal is
filed at the time of sentencing, the motions to proceed on appeal in forma pauperis
and for appointment of counsel shall be presented to the district court at that time.
If the district court finds that appointment of counsel is warranted, the court shall
appoint the counsel who represented the defendant in district court, a Criminal
Justice Act defender, or a panel attorney to represent the defendant or petitioner on
appeal. Thedistrict court shall require appointed counsel and the court reporter to
prepare the appropriate CJA form for preparation of the reporter'stranscript. A
copy of the order appointing counsel on appeal shall be sent forthwith by the Clerk
of the district court to the Clerk of this court. Substitute counsel shall within seven
(7) days of appointment file a notice of appearance in this court.

If the district court declines to appoint counsel on appeal, and if counsel below
believes that the district court erred, counsel shall, within fourteen (14) days from
the district court's order, file with the Clerk of this court a motion for appointment
of counsel accompanied by afinancial affidavit (CJA Form 23).

(c) Withdrawal of Counsel After Filing the Notice of Appeal

A motion to withdraw as counsel on appeal after the filing of the notice of
appeal, where counsel isretained in a criminal case or appointed under the
Criminal Justice Act, shall be filed with the Clerk of this court within twenty-one
(21) days after the filing of the notice of appeal and shall be accompanied by a
statement of reasons including:

(1) A substitution of counsel which indicates that new counsel has been
retained to represent defendant; or
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(2) The defendant's completed financial affidavit (CJA Form 23) and motion
for appointment of counsel under the Criminal Justice Act; or

(3) Anaffidavit or signed statement from the defendant stating that the
defendant consents to appointed counsel's being relieved and requesting
appointment of substitute counsel; or

(4) A motion by defendant to proceed pro se; or

(5) Anaffidavit or signed statement from the defendant showing that the
defendant has been advised of his or her rights with regard to the appeal and
expressly stating that the defendant wishes to dismiss the appeal voluntarily.

Any motion filed pursuant to this section not accompanied by defendant's
affidavit or signed statement shall set forth the reasons for such omission.

Alternatively, on or before the due date for the opening brief, appointed
counsel shall file abrief which complies with the procedures set forth in Andersv.
Cadlifornia, 386 U.S. 738 (1967) and United States v. Griffy, 895 F.2d 561 (9th Cir.
1990), accompanied by proof of service on the defendant.

(d) Post Appeal Proceedings

If the decision of this court is adverse to the client, in part or in full, counsel,
whether appointed or retained, shall, within 14 days after entry of judgment or
denial of a petition for rehearing, advise the client of the right to initiate further
review by filing a petition for awrit of certiorari in the United States Supreme
Court. See Sup. Ct. R. 13, 14. If in counsel’s considered judgment there are no
grounds for seeking Supreme Court review that are non-frivolous and consistent
with the standards for filing a petition, see Sup. Ct. R. 10, counsel shall further
notify the client that counsel intends to move this court for leave to withdraw as
counsel of record if the client insists on filing a petition in violation of Sup. Ct. R.
10.

In cases in which a defendant who had retained counsel or proceeded pro sein
this court wishes to file a petition for writ of certiorari in the United States
Supreme Court or wishes to file an opposition to a certiorari petition, and is
financially unable to abtain representation for this purpose, this Court will
entertain a motion for appointment of counsel within 21 days from judgment or the
denial of rehearing. It isthe duty of retained counsel to assist the client in
preparing and filing a motion for appointment of counsel and a financial affidavit
under this subsection.

If requested to do so by the client, appointed or retained counsel shall petition
the Supreme Court for certiorari only if in counsel’s considered judgment
sufficient grounds exist for seeking Supreme Court review. See Sup. Ct. R. 10.

Any motion by appointed or retained counsel to withdraw as counsel of record
shall be made within 21 days of judgment or the denia of rehearing and shall state
the efforts made by counsel to notify the client. A cursory statement of frivolity is
not a sufficient basis for withdrawal. See, Austin v. United States, 513 U.S. 5
(1994) (per curiam); Sup. Ct. R. 10. Within this same period, counsel shall serve
acopy of any such motion on the client. If relieved by this Court, counsel shall,
within seven (7) days after such motion is granted, notify the client in writing and,
if unable to do so, inform this Court.
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Unless counsdl is relieved of his or her appointment by this Court, counsel’s
appointment continues through the resolution of certiorari proceedings and
includes providing representation when an opposing party files a petition for
certiorari.

(8) Counsel's Claim for Fees and Expenses

An attorney appointed by the court shall be compensated for services and
reimbursed for expenses reasonably incurred as set forth in the Criminal Justice
Act.

All vouchers claiming compensation for services rendered in this court under
the Criminal Justice Act shall be submitted to the Clerk of this court no later than
45 days after the final disposition of the case in this court or after the filing of a
petition for certiorari, whichever is later. Subsequent work on the appea may be
claimed on a supplemental voucher. A voucher for work on a petition for awrit of
certiorari must be accompanied by a copy of the petition. If a party wishes interim
payment, a motion for such relief may be filed.

The Clerk shall forward al vouchers, including those requesting payment in
excess of the statutory maximum, to the Appellate Commissioner, for approval of
such compensation as the Appellate Commissioner deems reasonable and
appropriate under the Criminal Justice Act. If the Appellate Commissioner
concludes that an amount less than that requested by the attorney is appropriate, he
or she shall communicate to the attorney the basis for reducing the claim. The
Appellate Commissioner will offer the attorney an opportunity to respond
regarding the propriety and reasonableness of the voucher before approving a
reduction in the amount. If the amount requested is reduced, and the attorney
seeks reconsideration, the Appellate Commissioner shall receive and review the
reguest for reconsidera-tion and may grant it in full or in part. If the Appellate
Commissioner does not grant a request for reconsideration in full or in part, the
request shall be referred to and decided by: (1) the authoring judge on the merits
panel if the case was submitted to a merits panel; or (2) the appropriate
administrative judge if the case was resolved before submission to a merits panel.

Whenever the Appellate Commissioner certifies payment in excess of the
statutory maximum provided by the Criminal Justice Act, the Clerk shall forward

the voucher to the appropriate administrative judge for review and approval. (eff.
7/95; amended 1/1/99)

Cross Reference: FRAP 42, Voluntary Dismissal, FRAP 46(c), Attorneys, Circuit
Rule 27-9.1.
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FRAP 5

APPEAL BY PERMISSION

(a) Petition for Permission to Appeal.

(1) Torequest permission to appeal when an appeal iswithin the court of
appeals discretion, a party must file a petition for permission to
appeal. The petition must be filed with the circuit clerk with proof of
service on all other partiesto thedistrict-court action.

(2) The petition must be filed within the time specified by the statute or
rule authorizing the appeal or, if no such time is specified, within the
time provided by Rule 4(a) for filing a notice of appeal.

(3) If aparty cannot petition for appeal unlessthedistrict court first
entersan order granting permission to do so or stating that the
necessary conditions are met, the district court may amend its order,
either on itsown or in responseto a party’s motion, to include the
required permission or statement. In that event, the timeto petition
runs from entry of the amended order.

(b) Contents of the Petition; Answer or Cross-Petition; Oral Argument.

(1) The petition must include the following:

(A) thefacts necessary to under stand the question presented;
(B) thequestion itsdlf;
(C) therelief sought;

(D) thereasonswhy the appeal should be allowed and is authorized
by a statute or rule; and

(E) an attached copy of:

(i) theorder, decree, or judgment complained of and any
related opinion or memorandum, and

(i) any order stating thedistrict court’s permission to appeal
or finding that the necessary conditions are met.
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(2) A party may file an answer in opposition or a cross-petition within 7
days after the petition is served.

(3) The petition and answer will be submitted without oral argument
unlessthe court of appeals orders otherwise.

(c) Form of Papers, Number of Copies. All papers must conform to Rule
32(a)(1). Anoriginal and 3 copies must befiled unlessthe court requiresa
different number by local rule or by order in a particular case.

(d) Grant of Permission; Fees, Cost Bond; Filing the Record.

(1) Within 10 days after the entry of the order granting permission to
appeal, the appellant must:

(A) paythedistrict clerk all required fees; and
(B) fileacost bond if required under Rule 7.

(2) A notice of appeal need not befiled. The date when the order
granting permission to appeal is entered serves asthe date of the
notice of appeal for calculating time under theserules.

(3) Thedistrict clerk must notify the circuit clerk once the petitioner has
paid the fees. Upon receiving this notice, the circuit clerk must enter

the appeal on the docket. Therecord must be forwarded and filed in
accordance with Rules 11 and 12(c).

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Dec. 1, 1994; May 11, 1998; &ff.
Dec. 1, 1998.)

Cross Reference: Circuit Rule 39-2.1, Attor neys Fees and Expenses Under the
Equal Accessto Justice Act and Circuit Rule 39-2.2, Petitions by Permission.
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FRAPS5.1

Rule 5.1. Appeal by Leave under 28 U.S.C. § 636(c)(5)

[Abrogated Apr. 24, 1998, eff. Dec. 1, 1998]
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CIRCUIT RULE 5-1

CIVIL APPEALS DOCKETING STATEMENT
IN APPEALS BY PERMISSION UNDER FRAP 5

Within 10 days after the entry of an order granting permission to appeal, the

appellant shall file a civil appeals docketing statement in this court as is otherwise
required by Circuit Rule 3-4. (eff. 7/97)

CIRCUIT RULE5-2
NUMBER OF COPIES
The parties shall file an original and four copies of petitions, responses to

petitions and any supporting papers and appendices filed pursuant to Federal Rule
of Appellate Procedure 5. (New Rule 7/2/2000)
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FRAP 6

APPEAL IN A BANKRUPTCY CASE
FROM A FINAL JUDGMENT, ORDER,
OR DECREE OF A DISTRICT COURT

OR BANKRUPTCY APPELLATE PANEL

(8) Appeal From a Judgment, Order, or Decree of a District Court Exercising
Original Jurisdiction in a Bankruptcy Case. An appeal to a court of
appealsfrom afinal judgment, order, or decree of a district court
exercising jurisdiction under 28 U.S.C. § 1334 istaken as any other civil
appeal under theserules.

(b) Appeal From a Judgment, Order, or Decree of a District Court or
Bankruptcy Appellate Panel Exercising Appellate Jurisdiction in a
Bankruptcy Case.

(1) Applicability of Other Rules. Theserulesapply to an appeal to a
court of appealsunder 28 U.S.C. § 158(d) from a final judgment,
order, or decree of adistrict court or bankruptcy appellate panel
exercising appellate jurisdiction under 28 U.S.C. § 158(a) or (b). But
there are 3 exceptions:

(A) Rules4(a)(4), 4(b), 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) do not
apply;

(B) thereferencein Rule 3(c) to“Form 1in the Appendix of Forms’
must beread asareferenceto Form 5; and

(C) when the appeal isfrom a bankruptcy appellate panel, theterm
“district court,” asused in any applicable rule, means“ appellate
panel.”

(2) Additional Rules. In addition to the rules made applicable by Rule
6(b)(1), the following rules apply:

(A) Motion for rehearing.

(i) If atimely motion for rehearing under Bankruptcy Rule
8015 isfiled, thetimeto appeal for all partiesrunsfrom the
entry of the order disposing of the motion. A notice of
appeal filed after the district court or bankruptcy appellate
panel announces or entersajudgment, order, or decree —
but befor e disposition of the motion for rehearing —
becomes effective when the order disposing of the motion
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(i)

for rehearingisentered.

Appéllate review of the order disposing of the motion
requiresthe party, in compliance with Rules 3(c) and
6(b)(1)(B), to amend a previoudly filed notice of appeal. A
party intending to challenge an altered or amended
judgment, order, or decree must file a notice of appeal or
amended notice of appeal within the time prescribed by
Rule 4 — excluding Rules 4(a)(4) and 4(b) — measured
from the entry of the order disposing of the mation.

(iii) No additional feeisrequired to filean amended notice.

(B) Therecord on appeal.

(i)

(i)

Within 10 days after filing the notice of appeal, the
appellant must file with the clerk possessing the record
assembled in accordance with Bankruptcy Rule 8006 —
and serve on the appellee — a statement of theissuesto be
presented on appeal and a designation of therecord to be
certified and sent to the circuit clerk.

An appellee who believes that other parts of therecord are
necessary must, within 10 days after being served with the
appellant’s designation, file with the clerk and serve on the
appellant a designation of additional partsto beincluded.

(iii) Therecord on appeal consists of:

I the redesignated record as provided above;

I the proceedings in the district court or
bankruptcy appellate panel; and

a certified copy of the docket entries prepared
by the clerk under Rule 3(d).

(C) Forwarding the record.

(i)

When therecord iscomplete, thedistrict clerk or
bankruptcy appellate panel clerk must number the
documents constituting the record and send them promptly
to thecircuit clerk together with alist of the documents
correspondingly numbered and reasonably identified.
Unless directed to do so by a party or thecircuit clerk, the
clerk will not send to the court of appeals documents of
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unusual bulk or weight, physical exhibits other than
documents, or other partsof therecord designated for
omission by local rule of the court of appeals. If the
exhibits are unusually bulky or heavy, a party must arrange
with the clerksin advance for their transportation and
receipt.

(i) All parties must do whatever elseisnecessary to enablethe
clerk to assemble and forward therecord. The court of
appeals may provide by rule or order that a certified copy
of the docket entries be sent in place of the redesignated
record, but any party may request at any time during the
pendency of the appeal that the redesignated record be
sent.

(D) Filingtherecord. Upon receiving therecord — or a certified
copy of the docket entries sent in place of the redesignated
record — thecircuit clerk must fileit and immediately notify all
parties of thefiling date.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 25, 1989, eff. Dec. 1, 1989,
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, ff. Dec. 1, 1993; May 11, 1998,
eff. Dec. 1, 1998.)

Cross Reference: Circuit Rule 11.4.1, Retention of Clerk's Record.
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CIRCUIT RULE 6-1

APPEALS FROM FINAL DECISIONS OF THE
SUPREME COURT OF THE COMMONWEALTH
OF THE NORTHERN MARIANA ISLANDS

(a) Applicability of Other Rules. All provisions of the Federal Rules of
Appellate Procedure and the Ninth Circuit Rules are applicable to an appeal
pursuant to 48 U. S. C. § 1694c(a) from afinal decision of the Supreme Court of
the Northern Mariana I slands, except that:

(i) Theterm "district court" as used in these rules shall apply to the
Supreme Court of the Commonwealth of the Northern Mariana Islands ("CNMI");

(if) Both civil and criminal appeals shall be taken pursuant to the provisions
set forth in FRAP 4(a)(2), 4(8)(3), and 4(a)(5);

(i) FRAP 4(a)(4), 4(a)(6), 4(b), 5, 6, 10(a), 10(b), 11(a), 11(b), 13 through
20, 22, 23 and 24(b) are not applicable;

(iv) Ninth Circuit Rules 3-2, 10-2, 10-3, 11-1, 11-2, 11-5, 13-1 through 17-
2, and 23-1 are not applicable.

(b) Additional Rules. In addition to the rules made applicable by section (a) of
this rule, the following rules shall apply to all appeals pursuantto 48 U. S. C. §
1694c(a):

(i) Effect of Petition for Rehearing on Time for Appeal. If atimely petition
for rehearing under Rule 40 of the Rules of Appellate Procedure of the CNMI
Supreme Court isfiled in the CNMI Supreme Court, the time for appeal to this
court shall run from the entry of the order denying the petition. A notice of appeal
filed after announcement or entry of the judgment but before disposition of a
petition for rehearing is ineffective to appeal from the judgment or order, or part
thereof, specified in the notice of appeal, until the date of the entry of the order
disposing of the petition for rehearing. Appellate review of an order disposing of
the petition for rehearing requires the party to amend a previously filed notice of
appeal. A party intending to challenge an ateration or amendment of the
judgment shall file an amended notice of appea within the time prescribed by
FRAP 4(8)(1), 4(a)(3), and 4(a)(5), measured from the date of entry of the order
disposing of the petition for rehearing. No additional fees shall be required for
such filing. (ev. 7195

(ii) The Record on Appeal. The original papers and exhibitsfiled in the trial
court, the transcript of proceedings, if any, and a certified copy of the docket
entries prepared by the clerk of the trial court, the proceedings in the CNMI
Supreme Court (although transcripts of oral argument are not required), and a
certified copy of the docket entries prepared by the clerk of the CNMI Supreme
Court shall constitute the record on appeal.

(iii) The Certificate of Record. When the record is complete for purpose of
the appeal, the clerk of the CNMI Supreme Court shall file a certificate of record
with the clerk of the Court of Appeals. The certificate shall attest that all
documents which comprise the record on appeal (as defined in paragraph ii above)
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are available to the parties in the CNMI Supreme Court or CNMI Superior Court
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clerk's office. Thefiling of the certificate of record with the Court of Appeals shall
indicate that the Court of Appeals considers the record filed.

(iv) Statement of Federal Question. In addition to the requirements set forth
in Cir. R. 28-2.2, the statement of jurisdiction in all appeals pursuant to
48 U. S. C. § 1694c(a) shall include a separate paragraph which sets forth the
constitutional provisions, treaties or laws of the United States, or any authority
exercised thereunder, which are involved in the case. (ev. 7195

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 6-1

The Ninth Circuit has held that when a decision of the CNMI Supreme Court is
based solely on local law, the fact that the Covenant to Establish a Commonwealth
of the Northern Mariana Islands in Palitical Union with the United States of
America, Pub. L. 94-241, 90 Sat. 263 (March 24, 1976) was adopted by the
United States Congress is not sufficient to confer Ninth Circuit jurisdiction over
actions arising fromthe CNMI courts. Sablan v. Manglona,938 F.2d 970 (9th Cir.
1991).
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CIRCUIT RULE 6-2

PETITION FOR WRIT OF CERTIORARI TO REVIEW
FINAL DECISIONS OF THE SUPREME COURT OF GUAM

(a) Petition of Writ of Certiorari.

(1) A review of final decisions of the Supreme Court of Guam may be sought
pursuant to 48 U.S.C. § 1424-2 by filing a petition for awrit of certiorari
with the Clerk of the Court of Appealswithin 21 days from the entry of
the final decision of the Supreme Court of Guam in both civil and
criminal cases. Petitioner shall pay $100.00 docketing feesto the Clerk of
Court of Appeals. Petitioner shall serve one copy of the petition for a writ
of certiorari on each of the parties to the proceedings in the Supreme
Court of Guam.

(2) A cross-petition for awrit of certiorari may be filed within 21 days after
the first petition was filed.

(3) If atimely petition for rehearing of the final decision of the Supreme
Court of Guam is filed pursuant to the Rules of the Appellate Procedure of
the Supreme Court of Guam, the time for filing the petition for a writ of
certiorari shall run from the entry of the order denying the petition.

(b) Content of Petition.

The petition for awrit of certiorari shall contain, in the order indicated:

(1) A tableof contents and atable of authorities;

(2) A statement of the basis of jurisdiction of this Court, showing the date on
which the judgment sought to be reviewed was entered, the date of any
order respecting rehearing, and, in the case of a cross-petition for awrit of
certiorari, the date of filing the petition for awrit of certiorari with which
the cross-petition isfiled;

(3) Question(s) presented for review, expressed concisely in relation to the
circumstances of the case;

(4) A statement of the case summarizing the proceeding and the opinion of
the Supreme Court of Guam, and setting out the facts material to the
consideration of the question(s) presented;

(5) Anargument amplifying the reasons relied upon for allowance of the
writ;

(6) A short conclusion;

(7)  Anappendix, containing the final decision of the Supreme Court of
Guam; any other opinions, orders, findings of fact, and conclusion of law
entered by the Supreme Court of Guam; statutes, rules, and regulations
involved; and alist of all parties to the proceedings in the Supreme Court
of Guam.

(c) Response

Within 21 days after service of the petition for awrit of certiorari, an adversary

party may file aresponse. All parties to the proceedings in the Supreme Court

of Guam are deemed parties entitled to file a response in the Court of Appeals,
unless the petitioner naotifies the Clerk of the Court of appealsin writing of the
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petitioner’s belief that one or more of the parties in the Supreme Court of Guam
have no interest in the outcome of the petition. No further memorandum may be
filed, except with leave of court.
(d) Format and L ength
(1) Thetypeface, page size, margins, line space, and text style of a petition
for awrit of certiorari and response(s) to the petition must be in
compliance with Fed.R.App.P. 32 and 9th Cir. 32-1. (Rev. 11/2000)

)

(i) A proportionately spaced petition for awrit of certiorari and response
must not exceed 5,600 words, and may not have an average of more
than 280 words per page, including footnotes and quotations. See, 9th
Cir. R. 32-3. (Rev. 11/2000)

(i) A petition for awrit of certiorari and the response to the petition must
be accompanied by a certification of compliance which states that the
petition or the response conforms to the format noted at (d)(1) and
word count noted at (d)(2)(i) or (d)(2)(ii).

(iii) The petition for awrit of certiorari and the response to the petition
must be accompanied by a certification of compliance pursuant to 9th
Cir.R. 32-1. (New Rule 1/1/2000)

(3) Theword count and page limits under subparagraph (2)(i) and (2)(ii) do
not include the table of contents, table of authorities, and appendix.

(4) The petition for awrit of certiorari and response(s) must be bound in any
manner that is secure, does not obscure the text, and permits the
document to lie reasonably flat when open. The cover of a petition for a
writ of certiorari should be white; that of the response(s), cream.

(e) Caopies
Parties shall file an original and four (4) copies of the petition for awrit of
certiorari, response(s) to the petition, and any supporting papers and appendices.
(f) Disposition of the Petition.

The petition any response(s) shall be referred to a motions panel for disposition.

If apetition for awrit of certiorari is granted, the case will be scheduled for

briefing and oral argument, if necessary.

(g) The Record on Review

The record on review shall consist of the record presented to the Supreme Court

of Guam, and a certified copy of the docket entries prepared by the Clerk of the

Supreme Court of Guam.

(h) The Certificate of Record

When the record is completed, the Clerk of the Supreme Court of Guam shall

file a certificate of record with the Clerk of the Court of Appeals. The certificate

shall attest that all documents which comprise the record on appeal are available
for the parties in the office of the Clerk of the Supreme Court of Superior Court
of Guam. Thefiling of the certificate of record with the Court of Appeals shall

indicate that the Court of Appeals considers the record filed. (. 711/08)
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FRAP 7
BOND FOR COSTSON APPEAL IN A CIVIL CASE
In acivil case, thedistrict court may require an appellant to file a bond or
provide other security in any form and amount necessary to ensure payment

of costs on appeal. Rule 8(b) appliesto a surety on a bond given under this
rule.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; May 11, 1998, &ff. Dec. 1, 1998.)
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FRAP 8
STAY OR INJUNCTION PENDING APPEAL
(8 Moation for Stay.

(1) Initial Motion in the District Court. A party must ordinarily move
first in thedistrict court for the following réelief:

(A) astay of thejudgment or order of adistrict court pending
appeal;

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying, restoring, or granting an
injunction while an appeal is pending.

(2) Motion in the Court of Appeals; Conditionson Relief. A motion for
the relief mentioned in Rule 8(a)(1) may be made to the court of
appealsor to one of itsjudges.

(A) Themation must:
(i) show that moving first in the district court would be
impracticable; or
(ii) statethat, a motion having been made, the district court
denied the motion or failed to afford the relief requested
and state any reasons given by thedistrict court for its
action.
(B) Themoation must also include:

(i) thereasonsfor grantingtherelief requested and the facts
relied on;

(if) originalsor copies of affidavits or other sworn statements
supporting facts subject to dispute; and

(iii) relevant parts of the record.

(C) Themoving party must give reasonable notice of the motion to
all parties.

(D) A motion under this Rule 8(a)(2) must be filed with the cir cuit
clerk and normally will be considered by a panel of the court.
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But in an exceptional case in which time requirements make that
procedure impracticable, the motion may be madeto and
considered by a single judge.

(E) Thecourt may condition relief on a party’sfiling a bond or other
appropriate security in the district court.

(b) Proceeding Against a Surety. If aparty gives security in theform of a
bond or stipulation or other undertaking with one or more sureties, each
surety submitsto thejurisdiction of the district court and irrevocably
appointsthedistrict clerk asthe surety’s agent on whom any papers
affecting the surety’sliability on the bond or undertaking may be served.
On motion, a surety’sliability may be enforced in thedistrict court
without the necessity of an independent action. The motion and any notice
that thedistrict court prescribes may be served on the district clerk, who
must promptly mail a copy to each surety whose addressis known.

(c) StayinaCriminal Case. Rule 38 of the Federal Rulesof Criminal
Procedure governsa stay in a criminal case.

(Asamended Apr. 27, 1995; eff. Dec 1, 1995; May 11, 1998, eff. Dec. 1, 1998.)

Cross Reference: Circuit Rules 27-1, 27-2, 27-3, M otions Practice.
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(@)

(b)

(©)

FRAP 9
RELEASE IN A CRIMINAL CASE
Release Before Judgment of Conviction.

(1) Thedistrict court must statein writing, or orally on therecord, the
reasonsfor an order regarding therelease or detention of a defendant
inacriminal case. A party appealing from the order must file with
the court of appealsa copy of the district court’sorder and the court’s
statement of reasons as soon as practicable after filing the notice of
appeal. An appellant who questionsthe factual basisfor the district
court’sorder must fileatranscript of therelease proceedings or an
explanation of why a transcript was not obtained.

(2) After reasonable notice to the appellee, the court of appeals must
promptly determine the appeal on the basis of the papers, affidavits,
and parts of therecord that the parties present or the court requires.
Unlessthe court so orders, briefs need not befiled.

(3) Thecourt of appealsor one of itsjudges may order the defendant’s
release pending the disposition of the appeal.

Release After Judgment of Conviction. A party entitled to do so may
obtain review of a district-court order regarding release after a judgment
of conviction by filing a notice of appeal from that order in the district
court, or by filing a motion in the court of appealsif the party has already
filed a notice of appeal from the judgment of conviction. Both the order
and the review are subject to Rule 9(a). The papersfiled by the party
seeking review must include a copy of the judgment of conviction.

Criteriafor Release. The court must make its decision regarding release
in accordance with the applicable provisions of 18 U.S.C. 88 3142, 3143,
and 3145(c).

(Asamended Apr. 24, 1972, eff. Oct. 1, 1972; Oct. 12, 1984; Dec. 1, 1994;
May 11, 1998, eff. Dec. 1, 1998.)



CIRCUIT RULE 9-1
RELEASE IN CRIMINAL CASES

9-1.1 Release Pending Conviction

(a) Within 14 days of the filing of a notice of appeal from arelease or
detention order entered before or at the time of ajudgment of conviction, the
appellant shall file a memorandum of law and facts in support of the appeal.
Appellant's memorandum shall be accompanied by a copy of the district court's
release or detention order, and, if the appellant questions the factual basis of the
order, atranscript of the proceedings had on the motion for bail made in the
district court. If unableto obtain atranscript of the bail proceedings, the appellant
shall state in an affidavit the reasons why the transcript has not been obtained.

(b) The appellee shall file aresponse to appellant's memorandum within 7
days of receipt thereof. The appeal shall be decided promptly after submission of
the appellee's response.

9-1.2 Release Pending Apped

(8 A motion for bail pending appeal or for revocation of bail pending appeal,
made in this court, shall be accompanied by a copy of the district court's bail order,
and, if the movant questions the factual basis of the order, a transcript of the
proceedings had on the motion for bail made in the district court. 1f unable to
obtain atranscript of the bail proceedings, the movant shall state in an affidavit the
reason why the transcript has not been obtained.

(b) A movant for bail pending appeal shall also attach to the motion a
certificate of the court reporter containing the name, address, and telephone
number of the reporter who will prepare the transcript on appeal and the reporter's
verification that the transcript has been ordered and that satisfactory arrangements
have been made to pay for it, together with the estimated date of completion of the
transcript. A motion for bail which does not comply with part (b) of this rule will
be prima facie evidence that the appeal is taken for the purpose of delay within the
meaning of 18 U.S.C. § 3143(b).

() The government shall file awritten response to all motions for bail
pending appeal within 7 days of receipt thereof.

(d) If the appellant is on bail at the time the motion isfiled in this court, that
bail will remain in effect until the court rules on the motion.

Cross Reference: Circuit Rule 27-1, 27-3, Motions Practice.
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FRAP 10

THE RECORD ON APPEAL

(a) Composition of the Record on Appeal. The following items constitute the

record on appeal:

(1) theoriginal papersand exhibitsfiled in thedistrict court;

(2) thetranscript of proceedings, if any; and

(3) acertified copy of the docket entries prepared by the district clerk.

(b) TheTranscript of Proceedings.

(1) Appelant’sDuty to Order. Within 10 days after filing the notice of

2

3

appeal or entry of an order disposing of the last timely remaining
motion of a type specified in Rule 4(a)(4)(A), whichever islater, the
appellant must do either of the following:

(A) order from thereporter atranscript of such parts of the
proceedings not already on file asthe appellant considers
necessary, subject to a local rule of the court of appeals and with
the following qualifications:

(i) theorder must bein writing;
(ii) if the cost of thetranscript isto be paid by the United
States under the Criminal Justice Act, the order must so

state; and

(iii) theappellant must, within the same period, filea copy of
the order with thedistrict clerk; or

(B) fileacertificate stating that no transcript will be ordered.
Unsupported Finding or Conclusion. If the appellant intendsto urge
on appeal that a finding or conclusion isunsupported by the evidence
or iscontrary to the evidence, the appellant must includein therecord
atranscript of all evidence relevant to that finding or conclusion.

Partial Transcript. Unlesstheentiretranscript isordered:

(A) theappelant must — within the 10 days provided in Rule
10(b)(1) — file a statement of the issuesthat the appellant
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(©)

(d)

intendsto present on the appeal and must serve on the appellee a
copy of both the order or certificate and the statement;

(B) if the appellee considersit necessary to have a transcript of other
parts of the proceedings, the appellee must, within 10 days after
the service of the order or certificate and the statement of the
issues, file and serve on the appellant a designation of additional
partsto be ordered; and

(C) unlesswithin 10 days after service of that designation the
appellant has ordered all such parts, and has so natified the
appellee, the appellee may within the following 10 days either
order the partsor movein thedistrict court for an order
requiring the appellant to do so.

(4) Payment. At thetime of ordering, a party must make satisfactory
arrangementswith thereporter for paying the cost of the transcript.

Statement of the Evidence When the Proceedings Were Not Recorded or
When a Transcript IsUnavailable. If thetranscript of a hearing or trial
isunavailable, the appellant may prepar e a statement of the evidence or
proceedings from the best available means, including the appellant’s
recollection. The statement must be served on the appellee, who may
serve objections or proposed amendments within 10 days after being
served. The statement and any objections or proposed amendments must
then be submitted to thedistrict court for settlement and approval. As
settled and approved, the statement must be included by the district clerk
in therecord on appeal.

Agreed Statement asthe Record on Appeal. In place of the record on
appeal asdefined in Rule 10(a), the parties may prepare, sign, and submit
to thedistrict court a statement of the case showing how the issues
presented by the appeal arose and were decided in the district court. The
statement must set forth only those facts averred and proved or sought to
be proved that are essential to the court’s resolution of theissues. If the
statement istruthful, it — together with any additionsthat the district
court may consider necessary to a full presentation of the issues on appeal
— must be approved by thedistrict court and must then be certified to the
court of appealsastherecord on appeal. Thedistrict clerk must then
send it to the circuit clerk within the time provided by Rule 11. A copy of
the agreed statement may befiled in place of the appendix required by
Rule 30.
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(e) Correction or Modification of the Record.

(1) If any difference arises about whether therecord truly discloses what
occurred in thedistrict court, the difference must be submitted to and
settled by that court and the record conformed accordingly.

(2) If anything material to either party is omitted from or misstated in the
record by error or accident, the omission or misstatement may be
corrected and a supplemental record may be certified and forwar ded:

(A) on stipulation of the parties;

(B) by thedistrict court before or after the record has been
forwarded; or

(C) by thecourt of appeals.
(3) All other questions asto the form and content of the record must be

presented to the court of appeals.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, ff. July 1, 1986,
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; May 11, 1998,
eff. Dec. 1, 1998.)
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CIRCUIT RULE 10-1
NOTICE OF FILING OF APPEAL; DOCKET SHEET

When the notice of appeal isfiled in the district court, the clerk of the district
court shall immediately transmit a copy of the notice to the Court of Appeals,
together with a copy of the district court docket sheet. The clerk of the district
court shall immediately transmit a copy of the docket sheet to all parties.

Cross Reference: FRAP 3, Appeal as of Right-How Taken; Circuit Rule 3-1,
Filing the Appeal.

CIRCUIT RULE 10-2
CONTENTS OF THE RECORD ON APPEAL

Pursuant to FRAP 10(a), the complete record on appeal consists of:

(a) theofficial transcript of oral proceedings before the district court
("transcript"), if there is one; and

(b) thedistrict court clerk's record of original pleadings, exhibits and other
papers filed with the district court ("clerk's record").

Because all members of the panel assigned to hear the appeal ordinarily will
not have the entire record (see Ninth Cir. R. 11-4.1), the parties must prepare
excerpts of record pursuant to Ninth Cir. R. 30-1. The purpose of the excerpts of
record isto provide each member of the panel with those portions of the record
necessary to reach adecision. The parties must ensure that, in accordance with the
limitations of Rule 30-1, those parts of the record necessary to permit an informed
analysis of their positions are included in the excerpts. (rev. 7/95)

Cross Reference: Circuit Rule 30-1, The Excerpts of Record.

CIRCUIT RULE 10-3

ORDERING THE REPORTER'S TRANSCRIPT

10-3.1 Civil Appeals

(8 Appelant’sinitial Notice

Unless the parties have agreed on which portions of the transcript to order, or
appellant intends to order the entire transcript, appellant shall serve appellee with
a notice specifying which portions of the transcript appellant intends to order from
the court reporter, as well as a statement of the issues the appellant intends to
present on appeal. In the aternative, appellant shall serve on appellee a statement
indicating that appellant does not intend to order any transcripts. This notice and
statement shall be served on appellee and filed with this court within 10 days of
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the filing of the notice of appeal or within 10 days of the entry of an order
disposing of the last timely filed motion of atype specified in Fed. R. App. P.
4(8)(4).

(b) Appellee’ s Response

Within 10 days of the service date of appellant’sinitial notice, appellee may
respond to appellant’ sinitial notice by serving on appellant alist of any additional
portions of the transcript that appellee deems necessary to the appeal .

(c) No Transcripts Necessary

If the parties agree that no transcripts are necessary, appellant shall filein
the district court a notice stating that no transcripts will be ordered, and provide
copies of this notice to the court reporter and the Court of Appeals.

(d) Ordering the Transcript

Within 30 days of the filing of the notice of appeal, appellant shall file a
transcript order in the district court, using the district court’ s transcript
designation form. Appellant shall simultaneously provide a copy of the
designation form to the court reporter and the Court of Appeals. 71197

In ordering the transcripts, appellant shall either order all portions of the
transcript listed by both appellant and appellee or certify to the district court
pursuant to subsection (f) of this rule that the portions listed by appellee in the
response to appellant’ s initial notice are unnecessary.

() Paying for the Transcript

On or before filing the designation form in the district court, appellant shall
make arrangements with the court reporter to pay for the transcripts ordered. The
United States Judicial Conference has approved the rates a reporter may charge for
the production of the transcript and copies of atranscript. Appellant must pay for
the original transcript.

The transcript is considered ordered only after the designation form has been
filed in the district court and appellant has made payment arrangements with the
court reporter or the district court has deemed the transcripts designated by
appellee to be unnecessary and appellee has made financial arrangements.
Payment arrangements include obtaining authorization for preparation of the
transcript at government expense.

(f) Paying for Additional Portions of the Transcript

If appellee notifies appellant that additional portions of the transcript are
required pursuant to 9th Cir. R. 10-3.1(b), appellant shall make arrangements with
the court reporter to pay for these additional portions unless appellant certifies that
they are unnecessary to the appeal and explains why not.

If such a certificate isfiled in the district court, with copies to the court
reporter and this court, the district court shall determine which party shall pay for
which portions of the transcript. Appellant may ask the Court of Appealsfor an
extension of time to make arrangements with the court reporter to pay for the
transcripts pending the district court’s resolution the issue.

10-3.2 Criminal Appeals

(8 Early Ordering of the Transcript in Crimina Trials Lasting 10 Days or

More

Where criminal proceedings result in atrial lasting 10 days or more, the

district court may authorize the preparation of the transcript for the appea and
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payment of the court reporter after the entry of averdict but before the filing of a
notice of appeal. In addition to filing a CJA Form 24 (Authorization and V oucher
for Payment of Transcript), appointed counsel shall certify to the district court that
defendant is aware of the right to appeal, and that the defendant has instructed
counsel to appeal regardless of the nature or length of the sentence imposed.

Retained counsel must make a similar certification to the district court along
with financial arrangements with the court reporter to pay for the transcripts before
obtaining early preparation authorization.

The Court of Appeals waives the reduction on transcript price for transcripts
ordered pursuant to this subsection from the date of theinitial order to the date the
transcripts would otherwise be ordered, i.e., 7 days from the filing of the notice of
appeal.
The parties shall comply with all other applicable parts of 9th Cir. R. 10-
3.2(b) - (f).

(b) Appellant’sInitial Notice

Unless parties have agreed on which portions of the transcript to order or
appellant intends to order the entire transcript, appellant shall serve appellee with
anotice listing the portions of the transcript appellant will order from the court
reporter, as well as a statement of the issues the appellant intends to present on
appeal. Inthe alternative, the appellant shall serve appellee with a statement
indicating that no transcripts will be ordered. This notice and statement shall be
served on appellee within 7 days of the filing of the notice of appeal or within 7
days of the entry of an order disposing of the last timely filed motion of atype
specified in Fed. R. App. P. 4(b).

(o) Appellee’ s Response

Within 7 days of the service of appellant’ sinitia notice, the appellee may
serve on the appellant a response specifying what, if any, additional portions of the
transcript are necessary to the appeal.

(d) Ordering the Transcript

Within 21 days from the filing of the notice of appeal, appellant shall file a
transcript order in the district court using the district court’ s transcript designation
form. Appellant shall ssimultaneously provide a copy of this designation form to
the court reporter and the Court of Appeals. Appellant shall order al the portions
of the transcript listed by both appellant and appellee, or certify to the district court
pursuant to subsection (f) of this rule that the portions of the transcript listed by
appellee in the response to appellant’ sinitial notice are unnecessary.

() Paying for the Transcript

Where appellant is represented by retained counsel, counsel shall make
arrangements with the court reporter to pay for the transcripts on or before the day
the transcript designation form isfiled in the district court. Appellee shall make
financial arrangements when the district court has deemed the transcripts
designated by appellee to be unnecessary and appellee desires production of those
transcripts.

Where the appellant is proceeding in forma pauperis, appellant shall prepare
a CJA Voucher Form 24 and submit the voucher to the district court along with the
designation form.
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In either case, failure to make proper arrangements with the court reporter to
pay for the ordered transcripts may result in sanctions pursuant to Fed. R. App. P.
46(c).

(f) Paying for Additional Portions of the Transcript

If appellee notifies appellant that additional portions of the transcript are
required pursuant to 9th Cir. R. 10-3.2(c), appellant shall make arrangements with
the court reporter to pay for these additional portions unless appellant certifies that
they are unnecessary to the appeal and explains why not.

If such a certificate isfiled in the district court, with copiesto the court
reporter and this court, the district court shall determine which party shall pay for
which portions of the transcript. Appellant may ask the Court of Appealsfor an
extension of time to make arrangements with the court reporter to pay for the
transcripts pending the district court’s resolution the issue. (Rev. 7/97)

CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 10-3

The intent of the requirement of a statement of the issuesisto provide the
appellee with notice of those transcripts necessary for resolution of the issues to
be raised by the appellant on appeal. While failure to comply with this rule may,
in the court’ s discretion, result in dismissal of the appeal, dismissal is not
mandated if the record is otherwise sufficient to permit resolution of the issues on
appeal. See United Satesv. Alerta, 96 F.3d 1230, 1233-34 (9th Cir. 1996);
Syncom Capitol Corp. v. Wade, 924 F.2d 167 (9th Cir. 1991). Smilarly, the
omission of a given issue from the statement of the issues does not bar appellant
fromraising that issue in the brief if any transcript portions necessary to support
that argument have been prepared.

A party who subsequently determines that the initially designated transcripts
are insufficient to address the arguments advanced on appeal may seek leave to
file a supplemental transcript designation and, if necessary, to expand the record
to include that transcript.
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FRAP 11
FORWARDING THE RECORD

(a) Appdlant’sDuty. An appellant filing a notice of appeal must comply
with Rule 10(b) and must do whatever elseis necessary to enable the
clerk to assemble and forward therecord. If there are multiple appeals
from a judgment or order, the clerk must forward a single record.

(b) Dutiesof Reporter and District Clerk.

(1) Reporter’sDuty to Prepareand Filea Transcript. Thereporter must
prepareand file atranscript asfollows:

(A) Upon receiving an order for atranscript, thereporter must
enter at the foot of the order the date of itsreceipt and the
expected completion date and send a copy, so endorsed, to the
circuit clerk.

(B) If thetranscript cannot be completed within 30 days of the
reporter’sreceipt of the order, the reporter may request the
circuit clerk to grant additional timeto completeit. Theclerk
must note on the docket the action taken and notify the parties.

(C) When atranscript iscomplete, thereporter must fileit with the
district clerk and notify the circuit clerk of thefiling.

(D) If thereporter failsto filethetranscript on time, the cir cuit
clerk must notify the district judge and do whatever elsethe
court of appeals directs.

(2) District Clerk’sDuty to Forward. When therecord is complete, the
district clerk must number the documents constituting the record and
send them promptly to the circuit clerk together with alist of the
documents cor respondingly numbered and reasonably identified.
Unless directed to do so by a party or thecircuit clerk, the district
clerk will not send to the court of appeals documents of unusual bulk
or weight, physical exhibits other than documents, or other parts of
the record designated for omission by local rule of the court of
appeals. If the exhibits are unusually bulky or heavy, a party must
arrange with the clerksin advance for their transportation and
receipt.

(c) Retainingthe Record Temporarily in the District Court for Usein
Preparing the Appeal. The partiesmay stipulate, or thedistrict court on
motion may order, that the district clerk retain the record temporarily for
the partiesto usein preparing the paperson appeal. In that event the
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district clerk must certify to thecircuit clerk that therecord on appeal is
complete. Upon receipt of the appellee’sbrief, or earlier if the court
ordersor the parties agree, the appellant must request the district clerk to
forward therecord.

(d) [Abrogated.]
(e) Retainingthe Record by Court Order.

(1) Thecourt of appeals may, by order or local rule, providethat a
certified copy of the docket entries be forwarded instead of the entire
record. But a party may at any time during the appeal request that
designated parts of therecord be forwarded.

(2) Thedistrict court may order therecord or some part of it retained if
the court needsit while the appeal is pending, subject, however, to call
by the court of appeals.

(3) If part or all of therecord isordered retained, thedistrict clerk must
send to the court of appeals a copy of the order and the docket entries
together with the partsof the original record allowed by the district
court and copies of any parts of the record designated by the parties.

(f) Retaining Parts of the Record in the District Court by Stipulation of the
Parties. The parties may agree by written stipulation filed in the district
court that designated parts of the record beretained in the district court
subject to call by the court of appealsor request by a party. The parts of
therecord so designated remain a part of therecord on appeal.

(g) Record for aPreliminary Motion in the Court of Appeals. If, beforethe
record isforwarded, a party makes any of the following motionsin the
court of appeals:

» for dismissal;

» for releasg;

» for astay pending appeal;

» for additional security on the bond on appeal or on a supersedeas
bond; or

» for any other intermediate order —

the district clerk must send the court of appeals any parts of therecord
designated by any party.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986;
May 11, 1998, eff. Dec. 1, 1998.)



CIRCUIT RULE 11-1

FILING THE REPORTER'S TRANSCRIPT

11-1.1  Timefor Filing the Reporter's Transcript

The reporter's transcript shall be filed in the district court within 30 days from
the date the Transcript Designation/Ordering Form is filed with the district court,
pursuant to the provisions of FRAP 11(b) and in accordance with the scheduling
ordersissued by the court for al appeals. Upon motion by areporter, the Clerk of
the Court of Appeals or a designated deputy clerk may grant a reasonable
extension of time to file the transcript. The grant of an extension of time does not
waive the mandatory fee reduction for the late delivery of transcripts unless such
waiver is stated in the order.

11-1.2  Procedure for Reporter Defaults

In the event the reporter fails to prepare the transcripts in accordance with the
scheduling order issued by the court or within an extension of time granted by this
court, appellant shall notify this court of the need to modify the briefing schedule.
Such notice shall be filed within 14 days after the due date for filing of the
transcripts. The notice shall indicate when the transcripts were designated, when
financial arrangements were made or the voucher was approved, the dates of
hearings for which transcripts have not been prepared and the name of the reporter
assigned to those hearings. (rev. ves)

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 11-1.2

The filing of a motion for an extension of time by a reporter relieves appellant
of the requirement to file the notification described in Rule 11-1.2 as to that
reporter. (rev. 704

11-1.3 Form and Content of the Reporter's Transcript

The transcript shall be bound by the reporter in a volume or volumes with
pages uniformly and consecutively numbered throughout all volumes. It shall
include an index with the names of witnesses, the direct, cross, redirect and other
examinations, and exhibit numbers, when offered and received or rejected, as well
asinstructions and colloquy on instructions. The index shall refer to the number
of the volume and the page, shall be cumulative for all volumes, and shall be
placed in the first volume. The original set of the transcript shall serve as the copy
required by 28 U.S.C. 8 753(D). (rev. 193
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CIRCUIT RULE 11-2
THE CERTIFICATE OF RECORD

Upon the filing of the transcript in the district court, or alternatively, when the
district court clerk receives notice that no transcript will be ordered, the clerk of
the district court shall file a certificate of record with the clerk of the Court of
Appeals. The certificate shall attest that all documents which comprise the clerk's
record on appeal (pleadings, exhibits and other papers filed) and the reporters
transcript (if any) are available to the parties in the district court clerk's office.

The filing of the certificate of record with the Court of Appeals shall indicate that
the Court of Appeals considers the record filed.

CIRCUIT RULE 11-3

RETENTION OF THE TRANSCRIPT AND
CLERK'SRECORD IN THE DISTRICT COURT
DURING PREPARATION OF THE BRIEFS

In all cases, as authorized by FRAP 11(c), both the transcript and the clerk's
record shall remain in the custody of the district court for use by the partiesin
preparing their briefs.

CIRCUIT RULE 11-4

RETENTION OF CLERK'S RECORD IN THE DISTRICT
COURT IN CIVIL CASES WHERE EXCERPTS OF
RECORD ARE FILED; RETENTION OF PHY SICAL
EXHIBITSIN THE DISTRICT COURT,
TRANSMITTAL OF REPORTER'S TRANSCRIPT;
TRANSMITTAL OF CLERK'S RECORD ON REQUEST

11-41 Retention of Clerk's Record in the District Court

Except as noted below, in all civil cases where excerpts of record are to be
filed with the Court of Appeals pursuant to Circuit Rule 30-1, the entire clerk's
record shall be retained in the district court unless requested by the Court of
Appeals. Thisprovision shall not apply to Tax Court Cases or to cases involving
review of Social Security Administration determinations of eligibility for disability
insurance benefits and supplemental security income benefits. In appeals from the
Bankruptcy Appellate Panel, records will be treated in the same fashion as records
on appeal in other civil cases arising from the district court.

11-4.2 Retention of Physical Exhibitsin the District Court

All physical exhibitsin all cases shall be retained in the district court unless
requested by the Court of Appeals.
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11-4.3  Transmittal of Reporter's Transcript

The reporter's transcript shall be transmitted to the Clerk of the Court of
Appeals by the clerk of the district court within 7 days after the district court
receives notice from the Court of Appeals that the appellee's brief has been filed.

11-4.4  Transmittal of Clerk's Record Upon Request

In cases where the clerk’s record is retained in the district court, if ajudge or
staff member of the Court of Appeals at any time requires all or part of the clerk's
record, the judge or staff member shall, through the Clerk of the Court of Appeals,
reguest the record from the district court. The district court clerk shall transmit
the record to the requesting judge or staff member within 10 days of receiving the
request.

CIRCUIT RULE 11-5

TRANSMITTAL OF THE CLERK'S RECORD
AND REPORTER'S TRANSCRIPT AND
EXHIBITSIN ALL OTHER CASES

In all cases not falling within the provisions of Circuit Rule 11-4.1, the entire
clerk's record and the reporter's transcript shall be transmitted to the Court of
Appeals within 7 days after the clerk of the district court receives notice from the
Court of Appeals that the appellee's brief has been filed in the Court of Appeals.
All physical exhibits shall be retained in the district court unless requested by the
Court of Appedls.

CIRCUIT RULE 11-6

PREPARATION OF THE
CLERK'S RECORD FOR TRANSMITTAL;
NUMBER OF COPIES

11-6.1  Preparation of the Clerk's Record for Transmittal

In cases where the clerk's record is to be transmitted to the Court of Appeals
pursuant to Circuit Rule 11-4.4 or Circuit Rule 11-5, the district court clerk shall
tab and identify each document by the docket control number assigned when the
document was initially entered on the district court docket. The documents shall
be assembled in sequence according to filing dates, with a certified copy of the
docket entries at the beginning. Papers shall be bound in avolume or volumes
with each document individually tabbed showing the number corresponding to the
district court docket entry. The docket sheet shall serve as the index.

11-6.2  Number of Copies

In cases where the clerk's record is to be transmitted to the Court of Appeals
pursuant to Circuit Rule 11-4.4 or 11-5, the district court shall transmit 1 set of the
clerk's record to the Court of Appeals unless the Court of Appeals orders additional
copies. If the Court of Appeals requests additional copies, the clerk of the district
court shall give notice to the concerned parties, and additional copies shall be
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provided at the appellant’'s expense. The parties shall arrange with the clerk of the
district court for any copies of the clerk’s record needed for their own use.

Cross Reference: Circuit Advisory Committee Note to Rule 27-13, Motions to Seal.
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FRAP 12

DOCKETING THE APPEAL,;

FILING A REPRESENTATION STATEMENT; FILING THE RECORD

(a) Docketing the Appeal. Upon receiving the copy of the notice of appeal

(b)

(©)

and the docket entries from thedistrict clerk under Rule 3(d), the circuit
clerk must docket the appeal under thetitle of the district-court action
and must identify the appellant, adding the appellant’s name if necessary.
Filing a Representation Statement. Unlessthe court of appeals designates
another time, the attor ney who filed the notice of appeal must, within 10
days after filing the notice, file a statement with the circuit clerk naming
the partiesthat the attorney represents on appeal.

Filing the Record, Partial Record, or Certificate. Upon receiving the
record, partial record, or district clerk’scertificate as provided in Rule
11, the circuit clerk must fileit and immediately notify all parties of the
filing date.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986;
Apr. 22,1993, eff. Dec. 1, 1993; May 11, 1998; eff. Dec. 1, 1998.)

Cross Reference: Circuit Rule 3-1, Filing of Appeal; Circuit Rule 3-2,
Representation Statement; Circuit Rule 3-4 Civil Appeals Docketing
Statement.
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CIRCUIT RULE 12-1
NOTICE OF EMERGENCY MOTIONS IN CAPITAL CASES
Upon the filing of a notice of appeal in acapital casein which the district
court has denied a stay of execution, the clerk of the district court shall
immediately notify the clerk of this court by telephone of such filing and transmit
copies of the notice of appeal and the district court docket by the most expeditious
method.

Cross Reference: Circuit Rule 22, Habeas Cases; Circuit Rule 27-3, Emergency
Motions.

CIRCUIT RULE 12-2
REPRESENTATION STATEMENT

Parties filing appeal s need file the Representation Statement specified in
FRAP 12(b) only as required by Circuit Rule 3-2. (ev. 799

Cross Reference: Circuit Rule 3-2, Representation Statement.
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(@)

(b)

(©)

(d)

FRAP 13
REVIEW OF A DECISION OF THE TAX COURT
How Obtained; Time for Filing Notice of Appeal.

(1) Review of adecision of the United States Tax Court is commenced by
filing a notice of appeal with the Tax Court clerk within 90 days
after theentry of the Tax Court’sdecision. At the time of filing, the
appellant must furnish the clerk with enough copies of the noticeto
enable the clerk to comply with Rule 3(d). If one party filesa timely
notice of appeal, any other party may file a notice of appeal within
120 days after the Tax Court’sdecision is entered.

(2) If, under Tax Court rules, a party makes a timely motion to vacate or
revise the Tax Court’s decision, thetimeto file a notice of appeal runs
from the entry of the order disposing of the motion or from the entry
of a new decision, whichever islater.

Notice of Appeal; How Filed. The notice of appeal may befiled either at
the Tax Court clerk’s office in the District of Columbia or by mail
addressed to the clerk. If sent by mail the noticeis considered filed on the
postmark date, subject to 8 7502 of the I nternal Revenue Code, as
amended, and the applicable regulations.

Contents of the Notice of Appeal; Service; Effect of Filing and Service.
Rule 3 prescribesthe contents of a notice of appeal, the manner of service,
and the effect of itsfiling and service. Form 2in the Appendix of Formsis
a suggested form of a notice of appeal.

The Record on Appeal; Forwarding; Filing.

(1) An appeal from the Tax Court isgoverned by the parts of Rules 10,
11, and 12 regarding the record on appeal from a district court, the
time and manner of forwarding and filing, and the docketing in the
court of appeals. Referencesin thoserulesand in Rule 3 tothe
district court and district clerk areto beread asreferring to the Tax
Court and itsclerk.

(2) If an appeal from a Tax Court decision istaken to morethan one court
of appeals, the original record must be sent to the court named in the
first notice of appeal filed. In an appeal to any other court of appeals,
the appellant must apply to that other court to make provision for the
record.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Dec. 1, 1994; May 11, 1998, eff.
Dec. 1, 1998.)

CIRCUIT RULE 13-1
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FILING NOTICE OF APPEAL IN TAX COURT CASES
The content of the notice of appeal and the manner of its filing shall be as

prescribed for other civil cases by FRAP 3. Appellants also shall comply with
Circuit Rules 3-2 and 3-4. ev. 7194

CIRCUIT RULE 13-2
EXCERPTS OF RECORD IN TAX COURT CASES
Review of the decisions of the Tax Court shall be in accordance with FRAP

13, except that preparation and filing of the excerpts of record in such cases shall
be in accordance with Circuit Rule 30-1. Each referencein Circuit Rule 30-1 to
the district court and to the clerk of the district court shall be read as areference
to the Tax Court and to the clerk of the Tax Court, respectively. (ev. 709

CIRCUIT RULE 13-3

TRANSMISSION OF THE RECORD IN TAX COURT CASES

The clerk of the Tax Court shall transmit the record to the Clerk of Court of
Appeasimmediately after the notice of appeal isfiled by the Tax Court. (rev. 7704
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FRAP 14

APPLICABILITY OF OTHER RULES
TO THE REVIEW OF A TAX COURT DECISION

All provisions of these rules, except Rules 4-9, 15-20, and 22-23, apply to
thereview of a Tax Court decision.
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CIRCUIT RULE 14-1

APPLICABILITY OF OTHER RULES
TO REVIEW OF DECISIONS OF THE TAX COURT

All provisions of these Circuit Rules are applicable to review of a
decision of the Tax Court, except that any Circuit Rules accompanying FRAP 4-9,
15-20, and 22 and 23 are not applicable.



FRAP 15

REVIEW OR ENFORCEMENT OF AN AGENCY
ORDER -HOW OBTAINED; INTERVENTION

(a) Petition for Review; Joint Petition.

(1) Review of an agency order is commenced by filing, within the time
prescribed by law, a petition for review with the clerk of a court of
appeals authorized to review the agency order. If their interests
make joinder practicable, two or more persons may join in a petition
to the same court to review the same order.

(2) The petition must:

(A) name each party seeking review either in the caption or the
body of the petition — using such termsas“et al.,”
“petitioners,” or “respondents’ does not effectively name the
parties;

(B) namethe agency as a respondent (even though not named in the
petition, the United Statesis a respondent if required by
statute); and

(C) specify theorder or part thereof to be reviewed.

(3) Form 3inthe Appendix of Formsis a suggested form of a petition for
review.

(4) Inthisrule“agency” includesan agency, board, commission, or
officer; “petition for review” includes a petition to enjoin, suspend,
modify, or otherwisereview, or a notice of appeal, whichever form is
indicated by the applicable statute.

(b) Application or Cross-Application to Enforce an Order; Answer; Default.

(1) An application to enforce an agency order must be filed with the
clerk of a court of appeals authorized to enforcethe order. If a
petition isfiled to review an agency order that the court may enfor ce,
a party opposing the petition may file a cross-application for
enfor cement.

(2) Within 20 days after the application for enforcement isfiled, the
respondent must serve on the applicant an answer to the application
and fileit with the clerk. If therespondent failsto answer in time,
the court will enter judgment for therelief requested.
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(©)

(d)

(€)

(3) Theapplication must contain a concise statement of the proceedings
in which the order was enter ed, the facts upon which venue is based,
and the relief requested.

Service of the Petition or Application. Thecircuit clerk must serve a
copy of the petition for review, or an application or cross-application to
enfor ce an agency order, on each respondent as prescribed by Rule 3(d),
unless a different manner of serviceis prescribed by statute. At thetime
of filing, the petitioner must:

(1) serve, or have served, a copy on each party admitted to participatein
the agency proceedings, except for the respondents;

(2) filewith theclerk alist of those so served; and

(3) divethe clerk enough copies of the petition or application to serve
each respondent.

Intervention. Unlessa statute provides another method, a person who
wantsto intervenein a proceeding under thisrule must file a motion for
leaveto intervene with the circuit clerk and serve a copy on all parties.
The motion — or other notice of intervention authorized by statute —
must be filed within 30 days after the petition for review isfiled and must
contain a concise statement of the interest of the moving party and the
groundsfor intervention.

Payment of Fees. When filing any separate or joint petition for review in
a court of appeals, the petitioner must pay the circuit clerk all required
fees.

(Asamended Apr. 22, 1993, eff. Dec. 1, 1993; May 11, 1998, eff. Dec. 1,

1998.)
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CIRCUIT RULE 15-1
REVIEW OR ENFORCEMENT OF AGENCY ORDERS

Review of an order of an administrative agency, board, commission or officer
(hereinafter "agency") and application for enforcement of an order of an agency
shall be governed by FRAP 15.

CIRCUIT RULE 15-2
CIVIL APPEALS DOCKETING STATEMENT IN AGENCY CASES

(8) Except as provided in section (b) below, the petitioner in each case shall
complete and submit to this court upon the filing of the petition for review an
origina and one copy of the Civil Appeals Docketing Statement on the form
provided as Form 6 in the Appendix of Forms. Petitioner shall attach copies of
judgments, orders, opinions, and findings of fact and conclusions of law that will
be relevant to the major issuesit anticipates raising in the petition.

Within 7 days of service of the Civil Appeals Docketing Statement,
respondent may file a response with this court.

To the extent practicable, parties shall serve copies of the Civil Appeals
Docketing Statement on all parties to the agency proceedings.

Petitioner's failure to comply with this rule may result in dismissal of the
petition in accordance with Circuit Rule 42-1. (eff. 7/1/97)

(b) The requirement for filing a Civil Appeals Docketing Statement shall not
apply to:

(1) apetition in which petitioner is proceeding without assistance of
counsel; and

(2) apetition for review of Board of Immigration Appeals decisions
under 8 U.S.C. §1105(a).

Cross Reference: FRAP 33 and Circuit Rule 33-1, Appeal Conferences, Form 6,
Appendix of Forms. (eff. 7/1/97)

CIRCUIT RULE 15-3

PROCEDURES FOR REVIEW UNDER THE PACIFIC NORTHWEST
ELECTRIC POWER PLANNING AND CONSERVATION ACT

15-3.1 Contents of Petition

The petition for review of arate-making decision shall be labeled "Petition
for Review of (specify) Rates, " identifying rates at issue. Any other petition shall
be labeled "Petition for Review under the Northwest Power Act" and shall on the
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face of the petition identify any other known petitions for review of the same
order or action.

15-3.2 Service, Consolidation and Intervention

(a) Petitions shall, to the extent possible, comply with the service
requirements of FRAP 15(c). If petitioners believe that compliance with FRAP
15(c) is impracticable or unreasonable in the circumstances, they may file a
motion for a determination that service may be effected in a different fashion.

(b) All petitions for review of the same rates will be automatically
consolidated by the clerk. All petitions for review of the same order or action will
be automatically consolidated by the clerk. Other petitions may be consolidated
by motion.

(©) Any petitionersin 1 of 2 or more consolidated cases will be deemed to
have intervened in all consolidated cases. A party granted leave to intervenein 1
of anumber of 2 or more consolidated cases will be deemed to have intervened in
all consolidated cases. Intervention otherwise should be sought by motion under
FRAP 15(d).

Cross Reference: Circuit Rule 1-1, Scope of Circuit Rules.
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FRAP 15.1

BRIEFSAND ORAL ARGUMENT IN A NATIONAL
LABOR RELATIONS BOARD PROCEEDING

In either an enforcement or areview proceeding, a party adverseto the
National Labor Relations Board proceedsfirst on briefing and at oral
argument, unless the court orders otherwise.

(Asadded Mar. 10, 1986, eff. July 1, 1986; May 11, 1998, eff. Dec. 1, 1998.)
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FRAP 16
THE RECORD ON REVIEW OR ENFORCEMENT

(a) Composition of the Record. Therecord on review or enforcement of an
agency order consists of:

(1) theorder involved;
(2) any findingsor report on which it is based; and

(3) thepleadings, evidence, and other parts of the proceedings before the
agency.

(b) Omissions From or Misstatementsin the Record. The partiesmay at any
time, by stipulation, supply any omission from therecord or correct a
misstatement, or the court may so direct. If necessary, the court may
direct that a supplemental record be prepared and filed.
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FRAP 17
FILING THE RECORD

(a) Agency to File; Timefor Filing; Notice of Filing. The agency must file
the record with the circuit clerk within 40 days after being served with a
petition for review, unless the statute authorizing review provides
otherwise, or within 40 days after it files an application for enforcement
unlessthe respondent failsto answer or the court ordersotherwise. The
court may shorten or extend thetimeto filetherecord. The clerk must
notify all parties of the date when therecord isfiled.

(b) Filing— What Constitutes.
(1) Theagency must file:

(A) theoriginal or a certified copy of the entirerecord or parts
designated by the parties; or

(B) acertified list adequately describing all documents, transcripts
of testimony, exhibits, and other material constituting therecord,
or describing those parts designated by the parties.

(2) Thepartiesmay stipulate in writing that norecord or certified list be
filed. Thedatewhen the stipulation isfiled with the circuit clerk is
treated asthe date when therecord isfiled.

(3) Theagency must retain any portion of therecord not filed with the
clerk. All partsof therecord retained by the agency are a part of the
record on review for all purposes and, if the court or a party so
requests, must be sent to the court regardless of any prior stipulation.
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CIRCUIT RULE 17-1

EXCERPTS OF RECORD ON REVIEW OR
ENFORCEMENT OF AGENCY ORDERS

17-1.1  Purpose
All members of the panel assigned to hear the appeal ordinarily will not have
the entire record. Therefore Circuit Rule 17-1 requires the parties to prepare
excerpts of record. The purpose of the excerpts of record is to provide each
member of the panel with those portions of the record necessary to reach a
decision. The parties should ensure that, in accordance with the limitations of
Rule 17 -1, those parts of the record necessary to permit an informed analysis of
their positions are included in the excerpts.
17-1.2 Petitioner's Initial Excerpts of Record
At the time the petitioner's opening brief is filed, the petitioner shall file five
(5) copies of the excerpts of record bound separately from the briefs. The
petitioner shall serve one (1) copy of the excerpts on each of the other parties.
17-1.3 Required Contents of the Excerpts of Record
(8 When review or enforcement of an agency order is sought, the excerpts
of record shall include:
(i) the agency docket sheet, if thereis one;
(if) the agency order to be reviewed;
(iii) any opinion, findings of fact or conclusions of law filed by the
agency, board, commissioner or officer which relates to the order to be reviewed;
(iv) except as provided in Circuit Rule 17-1.3(b), where an issue raised
in the petition is based upon a challenge to the admission or exclusion of evidence,
that specific portion of the reporter's transcript recording any discussion by court or
counsel involving the evidence, offer of proof, ruling or order, and objections at
issue;

(v) except as provided in Circuit Rule 17-1.3(b), where an issue raised
in the petition is based upon a challenge to any other ruling, order, finding of fact,
or conclusion of law, and that ruling, order, finding or conclusion was delivered
orally, that specific portion of the reporter's transcript recording any discussion by
court or counsel in which the assignment of error is alleged to rest;

(vi) where an issue raised in the petition is based on a written exhibit
(including affidavits), those specific portions of the exhibit necessary to resolve the
iSsue;

(vii) any other specific portions of any documents in the record that are
cited in petitioner's briefs and are necessary to the resolution of an issue on appeal;
and,

(viii) where the petition is from the grant or denial of a motion, those
specific portions of any affidavits, declarations, exhibits or similar attachments
submitted in support of or in opposition to the motion that are essential to the
resolution of an issue on review.
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(b) Inaddition to the items required by Circuit Rule 17-1.3(a), where the
petition seeks review of an agency adjudication regarding immigration or the grant
or denial of benefits, the excerpts of record shall also include the entire reporter's
transcript of proceedings before the immigration judge or the administrative law
judge.

17-1.4 Items Not to Be Included in the Excerpts of Record

The excerpts of record shall not include briefs or other memoranda of law
unless necessary to the resolution of an issue on appeal, and shall include only
those pages necessary therefor.

Cross Reference: Circuit Rule 17-2, Sanctions.

17-1.5 Form of the Excerpts of Record

The form of the excerpts shall be governed by Ninth Circuit Rule 30-1.5,
with referencesin Rule 30-1.5 to appellant and the district court to be read as
references to petitioner and agency, respectively.

17-1.6  Respondent's Supplemental Excerpts of Record

The provisions for respondent’ s supplemental excerpts shall be governed by
Ninth Circuit Rule 30-1.6, with references in Rule 30-1.6 to appellee to be read as
references to respondent.

17-1.7  Further Excerpts of Record

The provisions for further excerpts shall be governed by Ninth Circuit Rule
30-1.7, with references in Rule 30-1.7 to appellant to be read as references to
petitioner.

17-1.8 Additional Copies of the Excerpts of Record

Should the Court of Appeals consider a case en banc, the Clerk of the Court
of Appealswill require counsel to submit an additional 20 copies of the excerpts of
record. (rev.7/95)

CIRCUIT RULE 17-2
SANCTIONS FOR FAILURE TO COMPLY WITH CIRCUIT RULE 17-1

If materials required to be included in the excerpts under these rules are
omitted, or irrelevant materials are included, the court may take one or more of the
following actions:

(a) strike the excerpts and order that they be corrected and resubmitted;

(b) order that the excerpts be supplemented;

(c) if the court concludes that a party or attorney has vexatiously or
unreasonably increased the cost of litigation by inclusion of irrelevant materials,
deny that portion of the costs the court deems to be excessive; and/or

(d) impose monetary sanctions.

Counsel will be provided notice and have an opportunity to respond before
sanctions are imposed.
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FRAP 18
STAY PENDING REVIEW
(a) Motion for a Stay.
(1) Initial Motion Beforethe Agency. A petitioner must ordinarily move
first beforethe agency for a stay pending review of its decision or

order.

(2) Motion inthe Court of Appeals. A motion for a stay may be madeto
the court of appealsor one of itsjudges.

(A) Themation must:

(i) show that moving first before the agency would be
impracticable; or

(i) statethat, a motion having been made, the agency denied
the motion or failed to afford the relief requested and state
any reasons given by the agency for itsaction.

(B) Themoation must also include:

(i) thereasonsfor grantingtherelief requested and the facts
relied on;

(if) originalsor copies of affidavits or other sworn statements
supporting facts subject to dispute; and

(iii) relevant parts of the record.

(C) Themoving party must give reasonable notice of the motion to
all parties.

(D) The motion must be filed with the circuit clerk and normally will
be considered by a panel of the court. But in an exceptional case
in which time requirements make that procedureimpracticable,
the motion may be made to and consider ed by a single judge.

(b) Bond. The court may condition relief on the filing of a bond or other
appropriate security.

Cross Reference: Circuit Rules 27-1, 27-2, 27-3, and 27-6, M otions Practice.



FRAP 19

SETTLEMENT OF A JUDGMENT
ENFORCING AN AGENCY ORDER IN PART

When the court files an opinion directing entry of judgment enforcing the
agency’sorder in part, the agency must within 14 daysfile with the clerk and
serve on each other party a proposed judgment conforming to the opinion. A
party who disagrees with the agency’s proposed judgment must within 7 days
filewith the clerk and servethe agency with a proposed judgment that the
party believes conformsto the opinion. The court will settle the judgment and
direct entry without further hearing or argument.

(Asamended Mar. 10, 1986, eff. July 1, 1986; May 11, 1998, eff. Dec. 1, 1998.)
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FRAP 20

APPLICABILITY OF RULESTO
THE REVIEW OR ENFORCEMENT
OF AN AGENCY ORDER

All provisions of these rules, except Rules 3-14 and 22-23, apply to the

review or enforcement of an agency order. In theserules, “appellant”
includes a petitioner or applicant, and “ appellee” includes a respondent.
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CIRCUIT RULE 20-1

APPLICABILITY OF OTHER RULESTO
REVIEW OF AGENCY DECISIONS

All provisions of these Circuit Rules are applicable to review or enforcement
of orders of agencies, except that any Circuit Rules accompanying FRAP 3 through
14, and FRAP 22 and 23 are not applicable. Asused in any applicable rule, the
term "appellant” includes a petitioner and the term "appellee” includes a
respondent in proceedings to review or enforce agency orders.
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FRAP 21

WRITS OF MANDAMUS AND PROHIBITION,
AND OTHER EXTRAORDINARY WRITS

(a) Mandamusor Prohibition to a Court; Petition, Filing, Service, and
Docketing.

(1) A party petitioning for awrit of mandamusor prohibition directed to
a court must file a petition with the circuit clerk with proof of service
on all partiesto the proceedingin thetrial court. The party must also
provide a copy to thetrial-court judge. All partiesto the proceeding
in thetrial court other than the petitioner are respondentsfor all
pur poses.

(2) (A) The petition must betitled “1n re [name of petitioner].”
(B) The petition must state:
(i) therelief sought;
(ii) theissues presented;

(iii) thefactsnecessary to understand the issue presented by the
petition; and

(iv) thereasonswhy thewrit should issue.

(C) The petition must include a copy of any order or opinion or parts
of therecord that may be essential to understand the matters set
forth in the petition.

(3) Upon receiving the prescribed docket fee, the clerk must docket the
petition and submit it to the court.
(b) Denial; Order Directing Answer; Briefs; Precedence.

(1) Thecourt may deny the petition without an answer. Otherwise, it
must order the respondent, if any, to answer within a fixed time.

(2) Theclerk must servethe order to respond on all personsdirected to
respond.

(3) Two or more respondents may answer jointly.
(4) Thecourt of appeals may invite or order thetrial-court judge to

addressthe petition or may invite an amicus curiaeto do so. The
trial-court judge may request permission to addressthe petition but
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may not do so unlessinvited or ordered to do so by the court of
appeals.

(5) If briefing or oral argument isrequired, the clerk must advise the
parties, and when appropriate, thetrial-court judge or amicus curiae.

(6) The proceeding must be given preference over ordinary civil cases.

(7) Thecircuit clerk must send a copy of the final disposition to thetrial-
court judge.

(c) Other Extraordinary Writs. An application for an extraordinary writ
other than one provided for in Rule 21(a) must be made by filing a petition
with the circuit clerk with proof of service on therespondents.
Proceedings on the application must conform, so far asis practicable, to
the procedures prescribed in Rule 21(a) and (b).

(d) Form of Papers, Number of Copies. All papers must conform to Rule
32(a)(1). Anoriginal and 3 copies must befiled unlessthe court requires
thefiling of a different number by local rule or by order in a particular
case.

(Asamended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 23, 1996, eff. Dec. 1, 1996;
May 11, 1998, eff. Dec. 1, 1998.)

Cross-Reference: FRAP 22, Habeas Cor pus Proceedings; Circuit Rules 27-1,
27-2, 27-3, and 27-6.

-69-



CIRCUIT RULE 21-1
EXTRAORDINARY WRITS

Petitions for extraordinary writs shall conform to and be filed in accordance
with the provisions of FRAP 21(@). (ev. 7193)

CIRCUIT RULE 21-2

EXTRAORDINARY WRITS
FORMAT; NUMBER OF COPIES

(a) Petitions for writs of mandamus, prohibition or other extraordinary relief
directed to adistrict judge or magistrate judge, or bankruptcy judge shall bear the
title of the appropriate court and shall not bear the name of the judge as respondent
in the caption. Petitions shall include in the caption: the name of each petitioner;
the name of the appropriate court as respondent; and the name of each real party in
interest. Other petitions for extraordinary writs shall include in the caption: the
name of each petitioner; and the name of each appropriate adverse party below as
respondent. (Rev. 7/1/2000)

(b) The parties shall file an origina and four copies of petitions; responses to
petitions; and any supporting papers and appendices. (New Section 7/1/2000)

CIRCUIT RULE 21-3
CERTIFICATE OF INTERESTED PARTIES
Petitions for writs of mandamus or prohibition, and for other extraordinary

writs, shall include the corporate disclosure statement required by FRAP 26.1 and
the statement of related cases required by Circuit Rule 28-2.6.

CIRCUIT RULE 21-4
ANSWERS TO PETITIONS

No answer to such a petition may be filed unless ordered by the Court. Except
in emergency cases, the Court will not grant a petition without a response.

Cross Reference: FRAP 22, Habeas Corpus Proceedings; and Circuit Rules 27-1,
27-2, 27-3, and 27-6, Motions Practice.
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CIRCUIT ADVISORY COMMITTEE
NOTE TO RULES21-1to 21-4

A petition for writ of mandamus, writ of prohibition or other extraordinary
relief is processed by the clerk and motions attorneys in the same fashion as a
motion. If the panel does not believe that the petition makes a prima facie
showing justifying issuance of the writ, it will deny the petition forthwith. That
denial is not regarded as a decision on the merits of the claims. In other
instances, the panel will direct that an answer and reply may be filed within
specified times. The panel may also issue a stay or injunction pending further
consideration of the petition. After receipt of the answer and reply, or expiration
of the times set therefor, the matter is then forwarded to a new motions panel
unless the first panel directs otherwise. The panel may grant or deny the petition
or set it for oral argument. If the panel decides to set the petition for argument, it
may be calendared before a regular panel of the Court or before the motions
panel. (Rev. 7/1/2000)

In emergency circumstances, an individual judge may grant temporary relief
to permit a motions panel to consider the petition, may decline to act, or may
order that an answer befiled. If the judge determines that immediate action on
the merits is necessary, the judge will contact the members of the court currently
sitting as a motions panel until two or more judges can consider whether to grant
or deny the petition. Except in extreme emergencies, the judges will not grant a
petition without calling for an answer to the petition. (Rev. 7/2/2000)
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FRAP 22

HABEAS CORPUS AND SECTION 2255 PROCEEDINGS

(a) Application for the Original Writ.

An application for awrit of habeas corpus must be madeto the
appropriate district court. If madeto a circuit judge, the application must
be transferred to the appropriatedistrict court. 1f adistrict court denies
an application made or transferred toit, renewal of the application before
acircuit judgeisnot permitted. The applicant may, under 28 U.S.C. §
2253, appeal to the court of appealsfrom thedistrict court’s order
denying the application.

(b) Certificate of Appealability.

)

2

3

In a habeas cor pus proceeding in which the detention complained of
arises from processissued by a state court, or in a 28 U.S.C. § 2255
proceeding, the applicant cannot take an appeal unless a cir cuit
justice or acircuit or district judge issues a certificate of appealability
under 28 U.S.C. § 2253(c). If an applicant files a notice of appeal, the
district judge who rendered the judgment must either issuea
certificate of appealability or state why a certificate should not issue.
Thedistrict clerk must send the certificate or statement to the court of
appealswith the notice of appeal and thefile of the district-court
proceedings. If thedistrict judge has denied the certificate, the
applicant may request a circuit judge to issue the certificate.

A request addressed to the court of appeals may be considered by a
circuit judge or judges, asthe court prescribes. 1f no expressrequest
for a certificateisfiled, the notice of appeal constitutes a request
addressed to the judges of the court of appeals.

A certificate of appealability isnot required when a state or its
representative or the United States or its representative appeals.

(Asamended Apr. 24, 1996; May 11, 1998, ff. Dec. 1, 1998.)
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CIRCUIT RULE 22-1

CERTIFICATE OF APPEALABILITY;
CAPITAL AND NONCAPITAL CASES

(a) General Procedures. The procedures set forth in Fed. R. App. P. 22(b) shall
apply to requests for certificates of appealability in proceedings under 28 U.S.C.

88 2254 and 2255. A certificate of appealability must first be considered by the
district court. If the district court grants a certificate of appealability, it shall state
which issue(s) satisfy the standard set forth in 28 U.S.C. § 2253(c)(2). The Court
of Appealswill not act on arequest for a certificate of appealability if the district
court has not first ruled on the request.

(b) District Court Records. If the district court denies a certificate of
appealability in a section 2254 proceeding, the district court clerk shall forward the
entire record to the court of appeals. If the district court denies a certificate of
appealability in a section 2255 proceeding, the district court clerk shall forward
that portion of the record beginning with the filing of the section 2255 mation.

(c) Denid In Full By District Court; Motion By Petitioner. If the district court
denies a certificate of appealability asto all issues, petitioner may, within thirty-
five days of the district court’s entry of its order denying a certificate of
appeal ability, file in the court of appeals a motion for a certificate of appealability
along with a statement of reasons why a certificate should issue as to any issue(s).
If no motion for a certificate of appealability isfiled, the court of appealswill deem
the notice of appeal to constitute a request for a certificate of appealability. In
either case, the respondent may file a response within thirty-five days of the notice
of appeal or motion, whichever islater. In capital cases where an execution dateis
scheduled and no stay isin place, respondent shall file a response as soon as
practicable after the date petitioner’s motion is served or, if no motion isfiled, as
soon as practicable after the district court’s entry of its order denying a certificate
of appealability.

(d) Partial Denial By District Court; Motion By Petitioner. If the district court
denies a certificate of appealability in part, the court of appeals will not consider
uncertified issues unless petitioner first seeks, and the court of appeals grants,
broader certification. Petitioners desiring broader certification must file, in the
court of appeals, a separate motion for broader certification, along with a statement
of reasons why a certificate should be granted as to any issues(s) within thirty-five
days of the district court’s entry of its order denying a certificate of appealability.
Respondent may file an opposition within thirty-five days of the date petitioner’s
motion is served. If amotion for broader certification isfiled in a capital case
where an execution date is scheduled and no stay isin place, respondent shall filea
response as soon as practicable after service of the motion. Otherwise, respondent
shall file a response within thirty-five days of the date petitioner’s motion is served.
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ADVISORY COMMITTEE NOTE TO CIRCUIT RULE 22-1

Moations for broader certification will be decided by motions panels. To the
extent a party wishes to ask the merits panel to broaden the scope of the appeal
beyond what was allowed by a motions panel of this court, such a motion and any
response may be filed in the court of appeals promptly after the completion of
briefing. In capital casesit isthe practice of the motions panel after ruling on the
request to forward automatically all papers relating to the motion to the panel
ultimately assigned to consider the merits of the appeal for such consideration as
that panel deems appropriate.

CIRCUIT RULE 22-2

DIRECT CRIMINAL APPEALS, FIRST PETITIONS,
AND STAYS OF EXECUTION: CAPITAL CASES

(a) Assignment. In direct criminal appeals and section 2241, section 2254,
and section 2255 appeals which involve judgments of death and finally dispose of
the case, the Clerk, upon the completion of briefing, will assign the appeal to a
death penalty panel composed of active judges and senior judges willing to serve
on death penalty panels. The names of the panel members will be disclosed one
week prior to the court calendar week. However, when an execution is scheduled
and no stay isin place, the Clerk may select a panel to hear the appeal and any
emergency motion whenever in the Clerk’s discretion it would be prudent to do so.
Petitions for extraordinary writs and appeals from district court orders which do
not finally dispose of the case will be presented initially to a motions panel.

(b) Related Civil Proceedings. The court may apply the provisions of Circuit
Rule 22 to any related civil proceedings challenging an execution as being in
violation of federal law, including proceedings filed by the prisoner or someone
else on his or her behalf.

(c) Duties. Once acaseis assigned to a death penalty panel, the panel will
handle all matters pertaining to the case, including motions for leave to file a
subsequent petition, appeals from authorized subsequent petitions, any related civil
proceedings, and remands from the Supreme Court of the United States. When a
case is pending before a death penalty en banc court, any additional applications
for relief pertaining to that case will be assigned to the panel with responsibility for
that case, unless the question presented is such that its decision would resolve an
issue then before the en banc court, in which event the additional application will
be assigned to the en banc court. The determination as to whether the caseis
assigned to the panel or the en banc court is made by the Chief Judgein
consultation with the concerned panel and the en banc court.

(d) The En Banc Court. The Clerk shall include in the pool of the names of
all active judges, the names of those eligible senior judges willing to serve on the
en banc court. An eligible senior judge is one who sat on the panel whose decision
is subject to review. Judges shall be assigned by random drawing from the pool,
and in accordance with Ninth Cir. R. 35-3. Review by the en banc court may
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include not only orders granting or denying applications for a certificate of
appealability and motions to stay or vacate a stay of execution, but may extend to
all other issues on appeal.

(e) Staysof Execution. Counsel shall communicate with the Clerk of this
court by telephone as soon as it becomes evident that emergency relief will be
sought from this court. Any motion for a stay of execution filed before a case has
been assigned to a death penalty panel will be presented for decision to a motions
panel. Once a death penalty panel has been assigned, that panel then must decide
all subsequent matters (unless the case is then before the en banc court).

If amotion for a stay of execution is presented to ajudge of this court not on
the death penalty panel rather than to the Clerk of the Court of Appeals, that judge
shall refer the motion to the Clerk, unless the execution isimminent. If an
execution isimminent and the death penalty panel has not yet determined whether
to grant a stay pending final disposition of the appeal, any judge may issue a
temporary stay of a scheduled execution. Any judge or judges who issue a
temporary stay of execution shall immediately notify the Clerk and the panel of
such action. By magjority vote, the panel may vacate such a stay of execution.

A motion for stay of execution shall state whether relief was sought in the
district court and, if so, whether all grounds advanced in support thereof in this
court were submitted to the district court and if not, why the matter should not be
remanded to the district court or relief denied for that reason. If amajority of the
panel votes to deny the stay, it shall enter an order to that effect and, unless
impracticable, state the issues presented and the reasons for the denial. If no
execution date is set, the ordinary rules for obtaining en banc review of athree-
judge panel decision shall apply on afirst petition or motion.

When the panel affirms a denial or reverses a grant of afirst petition or
motion, it shall enter an order staying the mandate pursuant to Fed. R. App. P.
41(b). If the panel affirmsthe denial of afirst 2254 petition or 2255 motionin a
capital case and denies a stay of execution, any judge of the court may request en
banc rehearing and issue a temporary stay of execution.

CIRCUIT RULE 22-3

APPLICATIONS FOR LEAVE TO FILE SECOND
OR SUCCESSIVE 2254 PETITION OR 2255 MOTION
- ALL CASES, STAY OF EXECUTION - CAPITAL CASES

(a) Applications. Any petitioner seeking leave to file a second or successive
2254 petition or 2255 motion in the district court must file an application in the
Court of Appeals demonstrating entitlement to such leave under 28 U.S.C. 88 2244
or 2255. An original and five copies of the application must be filed with the
Clerk of the Court of Appeals. No filing feeisrequired. If a second or successive
petition or motion, or an application for leave to file such a petition or motion, is
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mistakenly submitted to the district court, the district court shall refer it to the
court of appeals.

The application must:

(1) include acopy of the second or successive 2254 petition or 2255
motion which the applicant seeksto file in the district court; and

(2) doate asto each claim presented whether it previously has been
raised in any state or federal court and, if so, the name of the court
and the date of the order disposing of such claim(s); and

(3) state how the requirements of sections 2244(b) or 2255 have been
satisfied.

(b) Excerpts of Record. If reasonably available to the petitioner, the
application must include copies of all relevant state court orders and decisions and
all dispositive district court ordersin prior federal proceedings. If excerpts of
record filed by petitioner are incomplete, respondent may file a supplemental
excerpt of record.

(c) Service. The petitioner must serve a copy of the application and all
attachments on the respondent, and must attach a certificate of service to the
application filed with the court.

(d) Response. In noncapital cases, no response is required unless ordered by
the court. In capital cases where an execution date is scheduled and no stay isin
place, respondent shall respond to the application and file supplemental excerpts as
soon as practicable. Otherwise, in capital cases, respondent shall respond and file
supplemental excerpts within ten days of the date the application is served.

(e) Decision. The application will be determined by athree-judge panel. In
capital cases where an execution date is scheduled and no stay isin place, the court
will grant or deny the application, and state its reasons therefore, as soon as
practicable.

(f) Staysof Execution. If an execution date is scheduled and no stay isin
place, any judge may, if necessary, enter a stay of execution, see Circuit Rule 22-
2(e), but the question will be presented to the panel as soon as practicable. If the
court grants leave to file a second or successive application, the court shall stay
petitioner’ s execution pending disposition of the second or successive petition by
the district court.
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CIRCUIT RULE 22-4

APPEALS FROM AUTHORIZED SECOND
OR SUCCESSIVE 2254 PETITIONS OR 2255 MOTIONS

This rule applies to appellate proceedings involving any authorized second or
successive section 2254 petition or 2255 motion.

(8) Necessary Documents. If the district court denies an application for a
certificate of appealability and/or a stay of execution, and the petitioner seeks relief
from the court of appeals, petitioner shall, if he has not already done so, file with
the Clerk of the Court of Appealsfifty copies (capital cases) or four copies
(noncapital cases) of the following documents:

(1) theoriginal application for a certificate of appealability and/or a
motion for stay of execution;

(2) al papersfiled in the subsequent proceeding in district court;
(3) all ordersissued by the district court in the subsequent proceeding;

(4) acopy of any state or federal court opinion or judgment or, if thereis
no written opinion or judgment, a copy of the relevant portions of
the transcript; and

(5) acopy of the notice of appeal.

If all documents referred to in this provision are not filed with the motion for
stay of execution or application for a certificate of appealability, the motion shall
state why the documents are unavailable and where they may be obtained. If the
applicant does not provide the documents, the respondent shall provide them or
state in any response why they are not available.

(b) En Banc Review; Notification In Capital Cases. If an execution dateis
scheduled and imminent, the Clerk shall notify the parties when a request for
rehearing en banc is made and of the time frame for voting or, if no such request
has been made, the Clerk shall notify the parties upon expiration of the period to
reguest en banc rehearing. Such arequest for rehearing en banc shall result in en
banc review if amagjority of active judges votesin favor of en banc review. If a
majority of active judges votesin favor of en banc review, the Clerk shall notify the
parties that the matter will receive en banc review, and identify the members of the
en banc court.

(c) _Staysof Execution. If the panel denies a stay of execution upon an
appeal from an authorized subsequent section 2254 petition or 2255 motionin a
capital case, and the execution date is scheduled and no stay isin place, any judge
of the court who requests en banc review may issue atemporary stay of execution.
If amajority of active judges does not vote in favor of en banc review, the court
shall enter an order vacating the temporary stay.
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If the matter receives en banc review, the stay shall remain in effect until
the en banc court completes voting on the question of astay. Voting is complete
when all judges on the en banc court have been polled and a majority has voted
either to grant or deny a stay. If, at the completion of voting, a majority of the en
banc court votes to deny a stay, the en banc court will enter an order vacating the
temporary stay and no stay will be in effect unless granted by the full court.

CIRCUIT ADVISORY COMMITTEE
NOTE TO CIRCUIT RULE 22-4

If a prisoner has been granted relief, in whole or in part, a petition or motion
challenging a subsequent conviction or sentence shall be considered as a "first
petition™ or "first motion" and this rule shall apply rather than Rule 22-5. Such a
petition or motion will be assigned to the same panel to which theinitial petition
or motion was assigned.

CIRCUIT RULE 22-5

SUBSEQUENT PETITIONS OR MOTIONS;
RELATED CIVIL PROCEEDINGS

(a) Definitions: Thisrule shall apply to appellate proceedings involving any
subsequent petition for awrit of habeas corpus or motion for relief under § 2255
filed after the district court has entered judgment denying afirst petition or first
motion, and any amendments thereto, and to any related civil proceeding
(including such a petition filed or proceeding initiated by someone other than the
prisoner) with respect to the same conviction and sentence in which an execution is
currently scheduled. Thisrule shall also apply to appeals of a petition for habeas
corpus or amotion for relief under 8§ 2255 that have been dismissed by the district
court for lack of jurisdiction.

(b) Records of Other Proceedings. Upon the filing in the district court of a
subsequent petition for habeas corpus or motion for relief under § 2255 or arelated
civil proceeding in a case in which an execution has been scheduled, the prisoner
shall lodge forty copies of such pleading with the Clerk of the Court of Appeals.

(c) Staysof Execution and Certificates of Probable Cause.  If the district
court denies an application for a certificate of probable cause and/or a motion for a
stay of execution of a sentence of death, the prisoner shall file with the Clerk of the
Court of Appeals an original and forty copies of the application for a certificate of
probable cause in a proceeding pursuant to 28 U.S.C. § 2254 and the motion for
stay of execution, accompanied by forty copies of the following documents:

(1) the complaint or petition or motion to the district court;

(2) each brief or memorandum of points and authorities filed in the
district court that is pertinent to the complaint or petition or motion;

(3) thedistrict court's disposition, including any reasons set forth by the
district court in its order;

(4) the application to the district court for a stay;

(5) thedistrict court order granting or denying a stay pending appeal, and
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the statement of reasons for its action;

(6) the order granting or denying a certificate of probable cause;

(7) acopy of any state or federal court opinion or judgment in the case or,
if there is no written opinion or judgment, a copy of the relevant portions of the
transcript; and

(8) acopy of the notice of appeal.

The clerk will notify all judges by the most expeditious means of the filing of
an application for a certificate of probable cause and/or a stay of execution.
(d) Motions for Stays of Execution - Procedures.

(1) If al documents referred to in subdivision (c) of this rule are not filed
with the motion for stay of execution or application for certificate of probable
cause, the motion shall state why the documents are unavailable and where they
may be obtained. If the applicant does not provide the documents, the respondent
shall provide them or state in any response to the motion for stay of execution why
they are not available.

(2) Counsel shall adhereto Circuit Rule 27-3 regarding emergency
motions, except to the extent that it may be inconsistent with these rules.

(3) In astate death penalty case, an application for a certificate of
probable cause may be granted by any judge of the court; however, the application
should first be presented to the collateral death penalty panel. Oral argument may
be held at the request of any member of the panel. Any member of the panel may
enter an order granting the application for a certificate of probable cause. If the
panel votes unanimously to deny the application, it shall enter an order setting
forth the issues presented and the reasons why the certificate of probable cause
should not issue.

(4) A motion for astay of execution shall be presented to the panel
hearing the case. Oral argument may be held at the request of any member of the
panel. If amajority of the panel votesto deny the stay, it shall enter an order
setting forth the issues presented and the reasons for the denial.

(5) If amotion for a stay of execution is presented to ajudge of this court
not on the panel rather than to the Clerk of the Court of Appeals, that judge shall
refer the motion to the clerk for determination by the panel, unless the execution is
imminent. If an execution isimminent and the panel has not yet determined
whether to grant a stay pending final disposition of the appeal, any judge of the
court may issue atemporary stay of a scheduled execution. Any judge or judges
who issue atemporary stay of execution shall immediately notify the clerk and the
panel of such action. By magjority vote the panel may vacate such a stay of
execution.

(6) If amotion for astay of execution is presented to ajudge of this
court not on the panel, counsel presenting such motion shall include in the
materials presented a declaration that shall reflect:

(8 why the motion is being presented to a single judge instead of the
Clerk of the Court of Appeals for reference to the panel;

(b) the name of any other judge to whom the motion has been presented,
including any district judge, and the date when such application was made, and
any ruling on the motion;

(o) what petitions, applications, motions and appeals are then pending
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before this court in any case involving the same prisoner, together with a report of
the status of each such proceeding.

Before presenting such a motion to a single judge, the applicant shall make
every practicable effort to notify the clerk and opposing counsel and to serve the
motion at the earliest possible time. A certificate of counsel for the applicant shall
follow the cover page of the motion and shall contain:

(i) thetelephone numbers and office addresses of the attorneys for
the parties;

(if) facts showing the existence and nature of the claimed
emergency; and

(iif) when and how counsel for the other parties were notified and
served with the motion, or, if not notified and served, why that was not done.

If the relief sought was available in the district court, the motion shall state
whether all grounds advanced in support thereof in this court were submitted to the
district court, and, if not, why the matter should not be remanded to the district
court or the relief denied for that reason.

(e) En Banc Procedures Regarding Certificates of Probable Cause and Stays
of Execution.

(1) I'mmediately upon entry of an order granting or denying a certificate
of probable cause or a stay of execution, a copy of the order, as well as notice of the
scheduled date and time of execution shall be sent by the most expeditious method
practicable to the en banc court and al other active judges.

(2) Any active or senior judge of the court may request that the en banc
court review the panel's order. The request shall be supported by a statement
setting forth the requesting judge's reasons why the order should be vacated. The
clerk shall notify the parties when such a request is made and of the time frame for
voting. If no such request has been made, the clerk shall notify the parties upon
the expiration of the period to request en banc rehearing. Such arequest for
rehearing en banc shall result in en banc review if amajority of active judges has
voted in favor of en banc review. A judge's failure to vote within the time
established by General Order 5.5(b) shall be considered a"yes' votein favor of en
banc review. The en banc coordinator, if time permits, may set a schedule in
which other judges may respond to the points made in the request for en banc
review. If amajority of active judges votesin favor of en banc review, the clerk
shall notify the parties that the matter will receive en banc review, and will identify
the members of the en banc court.

(3) If the panel denies a stay of execution, and the execution date is
imminent, any judge of the court who requests en banc review may issue a
temporary stay of execution. That stay shall lapse and be dissolved if a majority of
active judges does not vote in favor of en banc review. A judge'sfailure to vote
within the time established by General Order 5.5(b) shall be considered a*“yes’
vote in favor of en banc review. If the matter receives en banc review, the stay
shall remain in effect until the en banc court completes voting on the question of
granting astay. Voting is complete when all available judges have been polled and
amajority of the en banc court has voted to either grant or deny a stay. If at the
completion of voting, a majority of the en banc court has not voted to grant the
stay, there will be no stay in effect.
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(4) Any active judge may request a rehearing of the decision of the en
banc court by all the active judges of the court. If no stay isin effect, such judge
may issue atemporary stay. The eleven-judge en banc court by majority vote may
vacate such atemporary stay, and in that event there will be no stay in effect unless
astay is granted by the full court.

Cross Reference: Advisory Committee Note to Circuit Rule 22-4.

CIRCUIT RULE 22-6
RULES APPLICABLE TO ALL DEATH PENALTY CASES

(a) Notice of Emergency Motions Upon the filing of a notice of appeal where
the district court has denied a stay of execution, the clerk of the district court shall
immediately notify the clerk of this court by telephone of such filing and transmit
copies of the notice of appeal and the district court docket by the most expeditious
method consistent with the proximity of the execution date. Counsel shall
communicate with the clerk of this court by telephone as soon as it becomes
evident that emergency relief will be sought from this court.

(b) [abrogated, see Circuit Rule 32-4 (1/1/99)]

(c) Excerptsof Record. The appellant shall prepare and file excerpts of
record in compliance with Circuit Rule 30-1. An appellant unable to obtain al or
part of the record shall so notify the court. In addition to the documents listed in
Circuit Rule 30-1.2, excerpts of record shall contain al final orders and rulings of
all state courts in appellate and post-conviction proceedings. Excerpts of records
shall alsoinclude al final orders of the Supreme Court of the United States
involving the conviction or sentence.

(d) Retention of Record. The clerk shall keep all papers filed in the Court of
Appeals for future use of the court. (eff. 7/1/197)
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(@)

(b)

(©)

(d)

FRAP 23

CUSTODY OR RELEASE OF A PRISONER
IN A HABEAS CORPUS PROCEEDING

Transfer of Custody Pending Review. Pending review of a decision in a
habeas cor pus proceeding commenced before a court, justice, or judge of
the United Statesfor therelease of a prisoner, the person having custody
of the prisoner must not transfer custody to another unless a transfer is
directed in accordance with thisrule. When, upon application, a
custodian showsthe need for a transfer, the court, justice, or judge
rendering the decision under review may authorize the transfer and
substitute the successor custodian as a party.

Detention or Release Pending Review of Decision Not to Release. Whilea
decision not to release a prisoner isunder review, the court or judge
rendering the decision, or the court of appeals, or the Supreme Court, or a
judgeor justice of either court, may order that the prisoner be:

(1) detained in the custody from which release is sought;

(2) detained in other appropriate custody; or

(3) released on personal recognizance, with or without surety.

Release Pending Review of Decision Ordering Release. While a decision
ordering therelease of a prisoner isunder review, the prisoner must —
unlessthe court or judge rendering the decision, or the court of appeals,
or the Supreme Court, or ajudge or justice of either court orders
otherwise — bereleased on personal recognizance, with or without surety.
Modification of the Initial Order on Custody. An initial order governing
the prisoner’s custody or release, including any recognizance or surety,
continues in effect pending review unlessfor special reasons shown to the
court of appeals or the Supreme Court, or to ajudge or justice of either
court, the order ismodified or an independent order regarding custody,
release, or surety isissued.

(Asamended Mar. 10, 1986, eff. July 1, 1986; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 23-1

CUSTODY OF FEDERAL PRISONERS
PENDING APPEALSIN
PROCEEDINGS TO VACATE SENTENCE

Pending an appeal from the final decision of any court or judgein a
proceeding attacking a sentence under 28 U.S.C. § 2255, or an appeal from an
order disposing of a motion made under Rules 33 or 35 of the Federal Rules of
Criminal Procedure or any other proceeding in which a question of interim release
israised, the detention or release of the prisoner shall be governed by FRAP 23(b),
(c) and (d).
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(@)

2

3

(4)

©)

FRAP 24
PROCEEDINGSIN FORMA PAUPERIS

L eave to Proceed in Forma Pauperis.

(1) MotionintheDistrict Court. Except as stated in Rule 24(a)(3),
a party to adistrict-court action who desiresto appeal in forma
pauperis must file a motion in thedistrict court. The party must
attach an affidavit that:

(A) showsin the detail prescribed by Form 4 of the Appendix of
Forms, the party’sinability to pay or to give security for
feesand costs,

(B) claimsan entitlement to redress; and
(C) statestheissuesthat the party intendsto present on appeal.

Action on the Motion. If thedistrict court grantsthe motion, the
party may proceed on appeal without prepaying or giving security for
feesand costs. If thedistrict court deniesthe motion, it must stateits
reasonsin writing.

Prior Approval. A party who was per mitted to proceed in forma
pauperisin thedistrict-court action, or who was determined to be
financially unable to obtain an adequate defensein a criminal case,
may proceed on appeal in forma pauperiswithout further
authorization, unlessthe district court — before or after the notice of
appeal isfiled — certifiesthat the appeal isnot taken in good faith or
findsthat the party is not otherwise entitled to proceed in forma
pauperis. In that event, the district court must statein writing its
reasons for the certification or finding.

Notice of District Court’s Denial. Thedistrict clerk must immediately
notify the parties and the court of appeals when the district court does
any of the following:

(A) deniesamotion to proceed on appeal in forma pauperis;

(B) certifiesthat the appeal isnot taken in good faith; or

(C) findsthat the party isnot otherwise entitled to proceed in forma
pauperis.

Motion in the Court of Appeals. A party may file a motion to proceed
on appeal in forma pauperisin the court of appealswithin 30 days
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after service of the notice prescribed in Rule 24(a)(4). The mation
must include a copy of the affidavit filed in the district court and the
district court’s statement of reasonsfor itsaction. If no affidavit was
filed in the district court, the party must include the affidavit
prescribed by Rule 24(a)(1).

(b) Leaveto Proceed in Forma Pauperison Appeal or Review of an
Administrative-Agency Proceeding. When an appeal or review of a
proceeding before an administrative agency, board, commission, or officer
(including for the purpose of thisrulethe United States Tax Court)
proceeds directly in a court of appeals, a party may filein the court of
appeals a motion for leave to proceed on appeal in forma pauperiswith an
affidavit prescribed by Rule 24(a)(1).

(c) LeavetoUseOriginal Record. A party allowed to proceed on appeal in
forma pauperis may request that the appeal be heard on the original
record without reproducing any part.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986;
May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 24-1

EXCERPTS OF RECORD WAIVER
Prisoners who have been granted leave to proceed in forma pauperis and who
are not represented by counsel are relieved of the requirement to file excerpts of
record.

Cross Reference: Circuit Rule 30-1, Excerpts of Record.
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(8 Filing.

@

2

3)

FRAP 25

FILING AND SERVICE

Filing with the Clerk. A paper required or permitted to be
filed in a court of appeals must be filed with the clerk.

Filing: Method and Timeliness.

(A)

(B)

(©)

(D)

In general. Filing may be accomplished by mail addressed
to the clerk, but filing isnot timely unlessthe clerk receives
the paper s within the time fixed for filing.

A brief or appendix. A brief or appendix istimely filed,
however, if on or beforethelast day for filing, it is:

(i) mailed to the clerk by First-Class Mail, or other class of
mail that is at least as expeditious, postage prepaid; or

(i) dispatched to a third-party commercial carrier for
delivery to the clerk within 3 calendar days.

Inmatefiling. A paper filed by an inmate confined in an
institution istimely if deposited in the institution’sinternal
mailing system on or beforethelast day for filing. If an
institution has a system designed for legal mail, the inmate
must usethat system to receive the benefit of thisrule.
Timely filing may be shown by a declaration in compliance
with 28 U.S.C. § 1746 or by a notarized statement, either of
which must set forth the date of deposit and state that first-
class postage has been prepaid.

Electronicfiling. A court of appeals may by local rule

per mit papersto befiled, signed, or verified by electronic
meansthat are consistent with technical standards, if any,
that the Judicial Conference of the United States
establishes. A paper filed by electronic meansin
compliance with a local rule constitutes a written paper for
the purpose of applying theserules.

Filing a Motion with a Judge. If a motion requestsrelief that
may be granted by a single judge, the judge may per mit the
motion to befiled with the judge; the judge must note thefiling
date on the motion and giveit to the clerk.
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(b)

(©)

(d)

(€)

(4) Clerk’sRefusal of Documents. The clerk must not refuse to accept for
filing any paper presented for that purpose solely becauseit is not
presented in proper form asrequired by these rules or by any local
ruleor practice.

Service of All Papers Required. Unlessarulerequires service by the
clerk, aparty mugt, at or before the time of filing a paper, serve a copy on
the other partiesto the appeal or review. Service on a party represented
by counsel must be made on the party’s counsal.

Manner of Service. Service may be personal, by mail, or by third-party
commercial carrier for delivery within 3 calendar days. When reasonable
considering such factors astheimmediacy of the relief sought, distance,
and cost, service on a party must be by a manner at least as expeditious as
the manner used to file the paper with the court. Personal serviceincludes
delivery of the copy to a responsible person at the office of counsel.

Service by mail or by commercial carrier is complete on mailing or
delivery tothecarrier.

Proof of Service.
(1) A paper presented for filing must contain either of the following:
(A) an acknowledgment of service by the person served; or

(B) proof of service consisting of a statement by the person who
made service certifying:

(i) thedateand manner of service;
(if) thenames of the persons served; and

(iii) their mailing addresses or the addr esses of the places of
delivery.

(2) When abrief or appendix isfiled by mailing or dispatch in
accor dance with Rule 25(a)(2)(B), the proof of service must also state
the date and manner by which the document was mailed or
dispatched to the clerk.

(3) Proof of service may appear on or be affixed to the papersfiled.
Number of Copies. When theserulesrequirethefiling or furnishing of a

number of copies, a court may require a different number by local rule or
by order in a particular case.
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(Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 30, 1991, eff. Dec. 1, 1991,
Apr. 22,1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 23, 1996,
eff. Dec. 1, 1996; May 11, 1998; eff. Dec. 1, 1998.)

Cross Reference: FRAP 26(c), Additional Time after Service by Mail; FRAP
40(a), Timefor Filing Petition for Rehearing.
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CIRCUIT RULE 25-1
PRINCIPAL OFFICE OF CLERK

The principal office of the Clerk shall bein the United States Court of
Appeals, 95 Seventh Street, San Francisco, California.
The duties of the clerk are set forth in FRAP 45.

CIRCUIT RULE 25-2
COMMUNICATIONS TO THE COURT

All communications to the court, including papers to be filed, shall comply
with FRAP 32 and shall be addressed to the Clerk at the United States Court of
Appeals, Post Office Box 193939, San Francisco, California 94119-3939. When it
is intended that a communication come to the personal attention of ajudge or
judges, sufficient copies, not including the original, shall be supplied to the Clerk
so that the Clerk can furnish a copy to each judge.

Cross Reference: Circuit Rules 27-1, 27-2, 27-3, and 27-6, Motions Practice;
Introduction, Pages xvii - xxi.

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 25-2

The address for same day or overnight mail delivery is Clerk, United States
Court of Appeals, 95 Seventh Street, San Francisco, California 94103-1526.

CIRCUIT RULE 25-3
FACSIMILE FILING

25-3.1 Direct Filing.

The Court does not accept for filing documents transmitted directly by
telephone facsimile machine ("fax™), except in extreme emergencies. Parties may
transmit documents directly to the court only upon request and with permission of
court personnel. Any party who transmits a document to the court without
authorization may be sanctioned.

Any document transmitted directly to the court by fax must show service on all
other parties by fax or hand delivery, unless another form of service is authorized
by the court. Unless otherwise instructed, the filing party shall assure that a signed
origina and necessary copies are filed in the office of the Clerk on or before the
next business day.
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25-3.2 Third Party Filing.

The court accepts for filing documents transmitted to third parties by fax and
subsequently delivered by hand to the court. Documents filed in this fashion must
comply with all applicable rules, including requirements for service, number of
copies and colors of covers.

The filing party shall designate one copy of the filed document as the "fax
original." It shall be of laser quality and shall bear the notation "fax original."
Other copies shall not bear that notation.

A party filing a document by third party fax shall not send the signed original
of the document to the court. Rather the filing party shall retain the signed
original inits files until issuance of the court's mandate in the case. If aparty is
unable, upon request by the court, to produce the signed original of a document
that isfiled by fax, the document may be stricken from the record.

CIRCUIT RULE 25-4
CALENDARED CASES

After a case has been scheduled for oral argument, has been argued, is under
submission or has been decided, all papers submitted to the court for filing must
include the latest of the date of argument, submission or decision. If known, the
names of the panel members shall be included. Thisinformation shall be included

on theinitial page and/or cover, if any, immediately below the case number. (New
Rule 7/1/2000)
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(@)

(b)

FRAP 26
COMPUTING AND EXTENDING TIME

Computing Time. Thefollowing rules apply in computing any period of
time specified in theserulesor in any local rule, court order, or applicable
Statute:

(1) Excludetheday of the act, event, or default that beginsthe period.

(2) Excludeintermediate Saturdays, Sundays, and legal holidays when
the period islessthan 7 days, unless stated in calendar days.

(3) Includethelast day of the period unlessit is a Saturday, Sunday, legal
holiday, or — if the act to be doneisfiling a paper in court — a day
on which the weather or other conditions make the clerk’s office
inaccessible.

(4) Asusedinthisrule, “legal holiday” means New Year’s Day, Martin
Luther King, Jr.’s Birthday, Presidents Day, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day declared a
holiday by the President, Congress, or the statein which islocated
either thedistrict court that rendered the challenged judgment or
order, or thecircuit clerk’s principal office.

Extending Time. For good causg, the court may extend the time
prescribed by theserules or by itsorder to perform any act, or may
permit an act to be done after that time expires. But the court may not
extend thetimeto file:

(1) a notice of appeal (except as authorized in Rule 4) or a petition for
permission to appeal; or

(2) anotice of appeal from or a petition to enjoin, set aside, suspend,
modify, enforce, or otherwisereview an order of an administrative
agency, board, commission, or officer of the United States, unless
specifically authorized by law.

(c) Additional Time after Service. When a party isrequired or permitted to

act within a prescribed period after a paper is served on that party, 3
calendar days are added to the prescribed period unless the paper is
delivered on the date of service stated in the proof of service.

(Asamended Mar. 1, 1971, eff. July 1, 1971; Mar. 10, 1986, eff. July 1, 1986;
Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 23, 1996,
eff. Dec. 1, 1996; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 26-1

FILING DEADLINES FOR THE DISTRICTS OF GUAM
AND THE NORTHERN MARIANA ISLANDS

Except as provided by order of the court, or by FRAP 26(b) and 31, all

deadlines for filing set forth in FRAP or these rules are extended by 7 daysin cases
arising from the Districts of Guam and the Northern Mariana |slands.
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FRAP 26.1

CORPORATE DISCLOSURE STATEMENT

(a) Who Must File. Any nongovernmental corporate party to a proceeding in

(b)

(©)

a court of appeals must file a statement identifying all its parent
corporations and listing any publicly held company that owns 10% or
mor e of the party’s stock.

Timefor Filing. A party must file the statement with the principal brief
or upon filing a motion, response, petition, or answer in the court of
appeals, whichever occursfirst, unlessalocal rulerequiresearlier filing.
Even if the statement has already been filed, the party’s principal brief
must include the statement befor e the table of contents.

Number of Copies. If the statement isfiled before the principal brief, the
party must filean original and 3 copies unlessthe court requiresa
different number by local rule or by order in a particular case.

(Asadded Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991, eff Dec. 1, 1991,
Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)
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FRAP 27

MOTIONS

(a) In General.

(1) Application for Relief. An application for an order or other relief is
made by motion unless these rules prescribe another form. A mation
must bein writing unlessthe court per mits otherwise.

(2) Contentsof a Motion.

(A) Groundsand relief sought. A motion must state with
particularity the groundsfor the motion, the relief sought, and
the legal argument necessary to support it.

(B) Accompanying documents.

(i) Any affidavit or other paper necessary to support a motion
must be served and filed with the motion.

(i) An affidavit must contain only factual information, not
legal argument.

(iii) A motion seeking substantive relief must include a copy of
thetrial court’s opinion or agency’s decision as a separ ate
exhibit.

(C) Documentsbarred or not required.

(i) A separatebrief supporting or responding to a motion must
not be filed.

(ii) A notice of motion is not required.

(iii) A proposed order isnot required.

(3) Response.
(A) Timetofile. Any party may filearesponseto a motion; Rule

27(a)(2) governsits contents. The response must be filed within
10 days after service of the mation unlessthe court shortens or
extendsthetime. A motion authorized by Rules 8, 9, 18, or 41
may be granted beforethe 10-day period runs only if the court
givesreasonable notice to the partiesthat it intendsto act
sooner .
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(b)

(©)

(d)

(B) Request for affirmativerelief. A response may include a motion
for affirmativerelief. Thetimeto respond to the new motion,
and to reply to that response, are gover ned by Rule 27(a)(3)(A)
and (a)(4). Thetitle of theresponse must alert the court to the
request for relief.

(4) Reply to Response. Any reply to a response must befiled within 7
days after service of theresponse. A reply must not present matters
that do not relate to the response.

Disposition of a Motion for a Procedural Order. The court may act on a
motion for a procedural order — including a motion under Rule 26(b) —
at any time without awaiting a response, and may, by rule or by order in a
particular case, authorizeits clerk to act on specified types of procedural
motions. A party adversely affected by the court’s, or the clerk’s, action
may file a motion to reconsider, vacate, or modify that action. Timely
opposition filed after the motion isgranted in whole or in part does not
constitute a request to reconsider, vacate, or modify the disposition; a
motion requesting that relief must be filed.

Power of a Single Judge to Entertain a Motion. A circuit judge may act
alone on any motion, but may not dismiss or otherwise determine an
appeal or other proceeding. A court of appeals may provide by rule or by
order in a particular case that only the court may act on any motion or
class of motions. The court may review the action of a single judge.

Form of Papers; Page Limits; and Number of Copies.
(1) Format.

(A) Reproduction. A mation, response, or reply may be reproduced
by any processthat yields a clear black image on light paper.
The paper must be opaque and unglazed. Only one side of the
paper may be used.

(B) Cover. A cover isnot required but there must be a caption that
includes the case number, the name of the court, thetitle of the
case, and a brief descriptive title indicating the pur pose of the
motion and identifying the party or partiesfor whom it isfiled.

(C) Binding. The document must be bound in any manner that is
secur e, does not obscur e the text, and per mits the document to lie
reasonably flat when open.

(D) Paper size, line spacing, and margins. The document must be on

8% by 11 inch paper. Thetext must be double-spaced, but
guotations mor e than two lines long may be indented and single-
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spaced. Headings and footnotes may be single-spaced. Margins
must be at least one inch on all four sides. Page numbers may be
placed in the margins, but no text may appear there.

(2) PageLimits. A motion or a response to a motion must not exceed 20
pages, exclusive of the corporate disclosure statement and
accompanying documents authorized by Rule 27(a)(2)(B), unlessthe
court permitsor directsotherwise. A reply to aresponse must not
exceed 10 pages.

(3) Number of Copies. An original and 3 copies must befiled unlessthe
court requires a different number by local rule or by order in a
particular case.

(e) Oral Argument. A motion will be decided without oral argument unless
the court orders otherwise.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Dec. 1, 1994; May 11, 1998, eff.
Dec. 1, 1998.)
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CIRCUIT RULE 27-1
FILING OF MOTIONS

All motions must be filed with the Clerk in San Francisco. Except for same-
day emergencies as described in Circuit Rule 27-3(2), counsel should not contact a
circuit judge regarding any motion.

(1) Form of Motions

The provisions of Fed. R. App. P. 27(d) apply except that the court requires an
origina and 4 copies of motions, responses to motions, and any supporting papers
and appendices.

(2) Position of Opposing Counsel

If counsel for the moving party learns that a motion is unopposed, counsel
shall so advise the court. [eff. 1/1/99]

Cross Reference:  Circuit Rule 25-2, Communications to the Court.

CIRCUIT ADVISORY COMMITTEE NOTE
TO RULE 27-1

(1) Motions Acted on by the Appellate Commissioner. The Appellate
Commissioner is an officer appointed by the court. The court has delegated broad
authority under FRAP 27(b) to the Appellate Commissioner to review a wide
variety of motions formerly ruled on by judges. For example, the Appellate
Commissioner rules on most motions concer ning the appointment, substitution and
withdrawal of counsel, motions for reinstatement, motions for leave to intervene
and motions to seal or unseal documents. The Appellate Commissioner may deny
a motion for dispositive relief, but may not grant such a request other than those
filed under FRAP 42(b).

(2) Motions Acted on by a Single Judge. Under FRAP 27(c), a single judge
may grant or deny any motion which by order or rule the court has not specifically
excluded, but a single judge may not dismiss or otherwise effectively determine an
appeal or other proceeding. Thus, a single judge may not grant motions for
summary disposition, dismissal, or remand. A single judgeis not authorized to
grant or deny in its entirety a motion for stay or injunction pending appeal, but
may grant or deny temporary relief in emergency situations pending full
consideration of the motion by a motions panel. (Seeinfra) In addition, some
types of motions may be ruled on by a single judge by virtue of a particular rule or
statute. For example, a single judge is authorized to grant a certificate of
appealability. (See 28 U.SC. § 2253; FRAP 22.)

-08 -



(3) Motions Acted on by Motions Panels

(8) Motions Heard by the Mations Panels. The motions panel rules on
substantive motions, including motions to dismiss, for summary affirmance, for
bail and similar motions.

(b) Selection of Motions Panels. Judges are assigned to the three-judge
motions panel on a rotating basis by the clerk for a term of one month. The panels
are normally composed of three circuit judges in active service, but any senior
circuit judge who is willing to serve may be assigned to the panel. The three
judges serving on the motions panel rotate as lead judge, second judge and third
judge. A single motions panel is appointed for the entire circuit.

(c) Procedures for Disposition of Motions by the Motions Panel. All
three judges of the motions panel participate in ruling on motions that dispose of
the appeal. Other substantive motions are presented to two judges; if in
agreement, they decide the motion. The third judge participates only if

(i) one of the other members of the panel is disqualified or is
otherwise unavailable;
(if) the other members of the panel disagree on the disposition of a

motion; or
(iii) heor sheisrequested to participate by the other members of
the panel.

The motions panel sitsin San Francisco approximately every ten days.
Moations are presented orally to the panel by the motions attorneys or court law
clerks when the panel sits. For complex motions, the motions attorneys or court
law clerks may prepare and transmit to the panel in advance bench memoranda,
the moving papers and relevant portions of the record.

Motions are referred by the clerk's office to the motions attor neys, who
transmit them to the judges of the motions panel. If necessary, emergency motions
are acted on by telephone. (See Cir. R. 27-3 through 27-4 and Advisory Committee
Notes thereto.)

(d) Motionsfor Bail. Despite the provisions of FRAP 27(c), conferring
broad powers upon single judges to dispose of motions and the power granted "any
judge or justice" to grant bail or other relief, see 18 U.S.C. § 3041, the court has
determined that in the interest of uniformity, motions for bail are neither granted
nor denied by one judge. Therefore, it isrequired that motions for bail be routed
through the clerk's office and considered by a motions panel. (See Cir. R. 9-1.1
and 9-1.2 asto the required form and content of motions for bail pending trial or
appeal.)

(4) Motionsfor Clarification, Reconsideration or Rehearing. A motion for
clarification, reconsideration, or rehearing of an order entered by a single judge
or the appellate commissioner isreferred to that judge or the commissioner. If
that individual declinesto grant reconsideration, rehearing, or clarification, the
motion is referred to the current motions panel.

A moation for clarification, rehearing or reconsideration of an order issued by
a motions panel isreferred to the panel that entered the order, unless the case has
been assigned to a panel on the merits. (In the latter case, the motion is referred
to the merits panel.)
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Moations for clarification, reconsideration or rehearing of a motion are
disfavored by the Court and are rarely granted. The filing of such motionsis
discouraged. (See Circuit Rule 27-10 as to time limits on filing motions for
reconsideration.) (ev. 795, 7198)

(5) Position of Opposing Counsel. Counsel are encouraged to contact
opposing counsel prior to the filing of any motion and to either inform the court of
the position of opposing counsel or provide an explanation regarding the efforts
made to obtain that position.

(6) Request to Amend the Briefing Schedule: A party may request modification
of the briefing schedule in conjunction with any request for other relief. The
request for modification of the briefing schedule should be included in the legend
aswell as the body of the motion for other relief. (New Note 7/1/2000)

Cross References:  See Advisory Committee Note regarding Habeas Corpus
procedures See Advisory Committee Note to Rule 27-3 regarding emergency
motions. See Circuit Rule 25-2, Communications to the Court; Fed. R. App. P. 32
(c), Form of Other Papers; Fed. R. App. P. 40 (b) Petition for Panel Rehearing,
Form of Petition; Length.

CIRCUIT RULE 27-2
MOTIONS FOR STAY S PENDING APPEAL

If adistrict court stays an order or judgment to permit application to the Court
of Appeals for a stay pending appeal, an application for such stay shall befiled in
the Court of Appealswithin 5 days after issuance of the district court's stay.

Cross Reference: Circuit Rule 27-3, Emergency Motions, and FRAP 8, Stay or
Injunction Pending Appeal .

CIRCUIT RULE 27-3
EMERGENCY AND URGENT MOTIONS

(8) Emergency Motions

If amovant certifies that to avoid irreparable harm relief is needed in less than
21 days, the motion shall be governed by the following requirements:

(1) before filing the motion, the movant shall make every practicable effort to
notify the Clerk and opposing counsel, and to serve the motion, at the earliest
possible time.

(2) the motion shall be filed with the Clerk in San Francisco, unless counsel
for the movant certifies that relief is required on the day the motion isfiled or the
next day, and that counsel has not been dilatory in seeking it. In such case, the
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motion may be filed in adivisional clerk’s office or, if there is no officein the
district, with an individual circuit judge. Counsel must also transmit a copy of the
motion, by overnight delivery, to the Clerk in San Francisco.

If it appears that same day or next day relief is not necessary, or if it appearsin
a case not involving imminent execution of a sentence of death that counsel has
been dilatory in requesting relief, the moving party will be directed to file the
motion in San Francisco.

(3) Any motion under this Rule shall have a cover page bearing the legend
"Emergency Motion Under Circuit Rule 27-3" and the caption of the case.

A certificate of counsel for the movant, entitled "Circuit Rule 27-3
Certificate," shall follow the cover page and shall contain:

(i)  Thetelephone numbers and office addresses of the attorneys for the
parties;

(i)  Facts showing the existence and nature of the claimed emergency;
and

(iii) When and how counsel for the other parties were notified and
whether they have been served with the motion; or, if not notified and served, why
that was not done.

(4) If therelief sought in the motion was available in the district court, the
motion shall state whether all grounds advanced in support thereof in this court
were submitted to the district court, and, if not, why the motion should not be
remanded or denied.

(b) Urgent Motions
If amovant certifies that to avoid irreparable harm, action is needed by a

specific date or event but not within 21 days asin (a) above, the motion shall be
governed by the following requirements.

(1) before filing the motion, the movant shall notify opposing counsel and
serve the motion at the earliest possible time;

(2) the movant shall file the motion with the Clerk in San Francisco;

(3) any motion under this section shall have a cover page bearing the legend
“Urgent Motion Under Circuit Rule 27-3(b),” the caption of the case, and a
statement immediately below the title of the motion that states the date or event by
which action is necessary;

(4) if therelief sought in the motion was available in the district court,
Bankruptcy Appellate Panel or agency, the motion shall state whether all grounds
advanced in support thereof in this court were submitted to the district court, panel
or agency, and if not, why the motion should not be remanded or denied.

The motion shall otherwise comport with Federal Rule of Appellate Procedure
27. (New Rule 7/1/2000)

[Cross Reference: Federal Rule of Appellate Procedure 8 and 25; Circuit Rule 27-
5.] (New 7/1/2000)
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CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 27-3

(1) Proceduresfor Motions: When an emergency motion is filed with the
Clerk in San Francisco, it isimmediately referred to the appropriate motions unit.
A motions attorney will contact the lead judge of the motions panel, or, if he or she
is unavailable, the second judge and then the third judge of the motions panel.
(See Advisory Committee Note to Rule 27-1.) That judge then may either grant
temporary relief or convene the motions panel (usually by telephone) to decide the
motion.

When a motion requiring "same day" or "next day" action is accepted for
filing in a divisional clerk's office pursuant to Circuit Rule 27-3(2), that clerk's
office will immediately refer the motion to the appropriate motions unit or to a
member of the current motions panel.

When a judge at a location in which there is no clerk's office is contacted by a
party with an emergency motion requesting same day or next day relief, and the
judge determines that action is required that day or the next day, the judge shall,
if practicable, consult with the lead judge of the motions panel. The single judge
may either grant or deny temporary relief pending full consideration of the motion
by a motions panel.

(2) Emergency Telephone Number. The clerk’s office provides 24-hour
telephone service for calls placed to the main clerk's office number, (415) 556-
9800. Messages left at times other than regular office hours are recorded and
monitored on a regular basis by the motions attorneys.

Messages should be left only with regard to matters of extreme urgency that
must be handled by the court before the next business day. Callers should make
clear the nature of the emergency and the reasons why next-business-day
treatment is not sufficient.

CIRCUIT RULE 27-4

EMERGENCY CRIMINAL
INTERLOCUTORY APPEALS

If emergency treatment is sought for an interlocutory criminal appeal, motions
for expedition, summary affirmances or reversal, or dismissal may be filed
pursuant to Circuit Rule 27-3. To avoid delay in the disposition of such motions,
counsal should include with the motion all material that may bear upon the
disposition of the appeal, including: a copy of the notice of appeal; district court
docket sheet, moving papers of the parties and any responses thereto filed in the
district court; the district court's order at issue; information concerning the
scheduled trial date; information regarding codefendants; and information
concerning other counts contained in the indictment but not in issue.

Cross Reference: FRAP 4(b), Appealsin Criminal Cases, FRAP 22, Habeas
Corpus Proceedings, and Circuit Rules 22-1 to 22-6, State Death Penalty Cases.
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CIRCUIT RULE 27-5

EMERGENCY MOTIONS
FOR STAY OF EXECUTION OF SENTENCE OF DEATH
[Abrogated]

Cross Reference: Circuit Rules 22-1 to 22-6, Death Penalty Cases.

CIRCUIT RULE 27-6
NO ORAL ARGUMENT UNLESS OTHERWISE ORDERED
[Abrogated 1/99]

CIRCUIT RULE 27-7

DELEGATION OF AUTHORITY
TO ACT ON MOTIONS

With the approval of the Court, the Chief Judge may delegate to the Clerk or a
designated deputy clerk authority to decide motions that are subject to reconsidera-
tion by asingle judge or appellate commissioner. An order issued by the Clerk or
adesignated deputy clerk pursuant to this rule shall be subject to reconsideration
by an appellate commissioner or single judge if exception is received within 14
days after it is entered, except a prisoner not represented by an attorney shall have
28 days. (rev. 199)

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 27-7

(1) Motions Acted on by Clerk’s Office Personnel

(a) Procedural Mations. All non-dispositive procedural motionsin
appeals or other proceedings that have not yet been calendared are acted on by
clerk's office personnel under the supervision of the clerk or the appellate
commissioner according to guidelines adopted by the court. (Once an appeal or
other proceeding has been calendared to be heard on the merits, all motions,
substantive and procedural, relating to that proceeding are referred to the merits
panel.) Clerk's office personnel may act on procedural motions whether opposed
or unopposed, but if there is any question under the guidelines as to what action
should be taken on the motion, it isreferred to the appellate commissioner.

(b) Ordersof Dismissal. The Clerk isauthorized to enter orders of
dismissal in civil cases where the appellant or parties to an appeal or other
proceeding have signed and filed with the Clerk an agreement that the proceeding
be dismissed, specifying terms as to the payment of costs. (See FRAP 42 (b).)
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(c) Moationsfor Clarification, Reconsideration or Rehearing. A motion
for clarification, reconsideration or rehearing of an action taken by clerk's office
personnel is decided by an appellate commissioner or a single judge. A motion for
reconsideration of a circuit mediator’s order is decided by the administrative
judge for the unit from which the matter arose. (rev. 1/99)

CIRCUIT RULE 27-8
REQUIRED RECITALSIN CRIMINAL CASES

Every motion in a criminal appeal shal recite any previous application for the
relief sought and the bail status of the defendant.

CIRCUIT RULE 27-9
MOTIONS TO DISMISS CRIMINAL APPEALS

27-9.1 Voluntary Dismissals

Motions or stipulations for voluntary dismissals of criminal appeals shall, if
made or joined in by counsel for appellant, be accompanied by appellant's written
consent thereto, or counsel's explanation of why appellant's consent was not
obtained.

Cross Reference: FRAP 42, Voluntary Dismissal.

27-9.2  Involuntary Dismissals

Motions by appellees for dismissal of criminal appeals, and supporting papers,
shall be served upon both appellant and appellant's counsel, if any. If the ground
of such motion isfailure to prosecute the appeal, appellant's counsdl, if any, shall
respond within 7 days. If appellant's counsel does not respond, the clerk will notify
the appellant of the court's proposed action.

If the appeal is dismissed for failure to prosecute, the court may impose
sanctions on appellant's counsel. Counsel will be provided with 10 days notice and
an opportunity to respond before sanctions are imposed.

CIRCUIT RULE 27-10
MOTIONS FOR RECONSIDERATION

Unless the time is shortened or enlarged by order of this court, a motion for
clarification, reconsideration, or rehearing of an order entered by a motions panel
must be filed within 14 days of the date of the order, except a prisoner not
represented by an attorney shall have 28 days.

A motion for clarification, reconsideration or rehearing of an order issued by
an appellate commissioner shall be decided by a motions panel unless the appellate
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commissioner grants reconsideration of the order. Such a motion must be filed
within 14 days from entry of the appellate commissioner’s order, except that a
prisoner not represented by an attorney shall have 28 days.

A party seeking relief under this rule shall state with particularity the points of
law or fact which, in the opinion of the movant, the court has overlooked or
misunderstood. Changesin legal or factual circumstances which may entitle the
movant to relief also shall be stated with particularity.

No answer to amotion will be filed unless requested by the court, but
ordinarily the court will not grant a motion without such a request.

A party may file only one motion for clarification, reconsideration or rehearing
of an order entered by a motions panel. (rev. 7/1/2000)

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 27-10

Moations for clarification, reconsideration or rehearing are not favored by the
Court and should be utilized only where counsel believes that the Court has
overlooked or misunderstood a point of law or fact, or where thereisa changein
legal or factual circumstances after the order which would entitle the movant to
relief.

Moations for clarification, reconsideration or rehearing of ordersissued
pursuant to FRAP 27(b) and Ninth Circuit Rule 27-7 are subject to the
reconsideration provisions of Ninth Circuit Rule 27-7.

CIRCUIT RULE 27-11
MOTIONS; EFFECT ON SCHEDULE

(8 Motions requesting the types of relief noted below and filed within 28 days
from the filing of the notice of appeal shall vacate the schedule for record
preparation and briefing pending the court's disposition of the motion:

(1) dismissal for lack of jurisdiction;

(2) transfer to another circuit;

(3) full remand;

(4) informa pauperis status;

(5) production of transcripts at government expense in civil appeals; and

(6) appointment of counsel.

Motions filed after this 28 day period will not vacate the schedule, and the
parties shall comply with that schedule until they are notified by the court to do
otherwise, except as provided in subsection (b) infra.

(b) If within 14 days of the service of the opening brief, appellee movesto
dismiss the appeal for lack of jurisdiction, the remainder of the briefing schedule
shall be vacated. Briefing shall be reset as necessary upon the court’ s disposition
of the motion. (rev. voe)
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CIRCUIT RULE 27-12
MOTIONS TO EXPEDITE

Motions to expedite briefing and hearing may be filed and will be granted
upon a showing of good cause. "Good cause” includes, but is not limited to,
situations in which: (1) an incarcerated criminal defendant contends that the valid
guideline term of confinement does not extend beyond 12 months from the filing of
the notice of appeal; (2) the projected release date for an incarcerated criminal
defendant occurs within 12 months from the filing of the notice of appeal; or (3) in
the absence of expedited treatment, irreparable harm may occur or the appeal may
become moot. The motion shall set forth the status of transcript preparation and
opposing counsel's position or reason why moving counsel has been unable to
determine that position. The motion may also include a proposed briefing schedule
and date for argument or submission.

A motion pursuant to this rule may include arequest for (i) a stay of the order
on appeal, or (ii) release of a prisoner pending appeal . (eff. 7/95)

Cross Reference: Circuit Rule 27-3, Emergency Motions.

CIRCUIT RULE 27-13
MOTIONS TO SEAL

(a) Filing Under Seal.

If the filing of any specific document or part of a document under seal is
required by statute or a protective order entered below, the filing party shall file the
materials or affected parts under seal together with an unsealed and separately
captioned notification setting forth the reasons the sealing is required. Notification
asto the necessity to seal based on the entry of a protective order shall be
accompanied by a copy of the order. Any document filed under seal shall have
prominently indicated on its cover and first page the words "under seal."

(b) Motionsto Seal.

A motion to seal may be made on any grounds permitted by law. Any motion
to file a brief, excerpts of record, or other material under seal shall be filed
simultaneously with the relevant document, which may be filed provisionally under
seal. The motion shall indicate whether the party wishes to withhold from public
disclosure any specific information, such as the names of the parties. The
document will remain sealed on a provisional basis until the court rules on the
motion.

If discussion of confidential material is necessary to support the motion to seal,
that discussion shall be confined to an affidavit or declaration, which may also be
filed provisionally under seal. Unless otherwise stated in the motion, the seal will
not preclude court staff from viewing sealed materials.

(c) Mations to Unsedl.
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A motion to unseal may be made on any grounds permitted by law. During
the pendency of an appeal, any party may file a motion with this court requesting
that matters filed under seal either in the district court or this court be unsealed.
Any motion shall be served on all parties. (eff. 7/95)

CIRCUIT ADVISORY COMMITTEE NOTE
TO RULE 27-13

Absent an order to the contrary, any portion of the district court or agency
record that was sealed below shall remain under seal upon transmittal to this
court.

Cross Reference: Circuit Advisory Committee Note to Circuit Rule 3-5; Circuit
Rule 30-1.7, Presentence Reports.
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FRAP 28

BRIEFS

(a) Appellant’sBrief. The appellant’s brief must contain, under appropriate
headings and in the order indicated:

)
2
3

(4)

©)
(6)

(")

(8)

©)

a cor por ate disclosur e statement if required by Rule 26.1;

atable of contents, with page references;

atable of authorities — cases (alphabetically arranged), statutes, and

other authorities— with referencesto the pages of the brief where

they are cited;

ajurisdictional statement, including:

(A) thebasisfor thedistrict court’sor agency’s subject-matter
jurisdiction, with citations to applicable statutory provisions and
stating relevant facts establishing jurisdiction;

(B) thebasisfor the court of appeals jurisdiction, with citationsto
applicable statutory provisions and stating relevant facts
establishing jurisdiction;

(C) thefiling dates establishing the timeliness of the appeal or
petition for review; and

(D) an assertion that the appeal isfrom afinal order or judgment
that disposes of all parties claims, or information establishing
the court of appeals jurisdiction on some other basis;

a statement of the issues presented for review;

a statement of the case briefly indicating the nature of the case, the
cour se of proceedings, and the disposition below;

a statement of facts relevant to the issues submitted for review with
appropriatereferencesto therecord (see Rule 28(e));

a summary of the argument, which must contain a succinct, clear, and
accur ate statement of the arguments made in the body of the brief,
and which must not merely repeat the argument headings;

the argument, which must contain:
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(b)

(©)

(d)

(€)

(A) appdlant’scontentions and thereasonsfor them, with citations
to the authorities and parts of the record on which the appellant
relies; and

(B) for each issue, a concise statement of the applicable standard of
review (which may appear in the discussion of theissue or under
a separ ate heading placed befor e the discussion of the issues);

(10) a short conclusion stating the precise relief sought; and
(11) the certificate of compliance, if required by Rule 32(a)(7).

Appellee’ sBrief. The appellee’sbrief must conform to the requirements
of Rule 28(a)(1)-(9) and (11), except that none of the following need appear
unlessthe appelleeis dissatisfied with the appellant’s statement:

(1) thejurisdictional statement;

(2) thestatement of theissues,

(3) thestatement of the case;

(4) thestatement of the facts; and

(5) thestatement of the standard of review.

Reply Brief. Theappellant may filea brief in reply to the appellee’s
brief. An appellee who has cross-appealed may filea brief in reply to the
appellant’sresponseto theissues presented by the cross-appeal. Unless
the court permits, no further briefsmay befiled. A reply brief must
contain atable of contents, with page references, and a table of authorities
— cases (alphabetically arranged), statutes, and other authorities— with
referencesto the pages of the reply brief where they are cited.

Referencesto Parties. In briefsand at oral argument, counsel should
minimize use of the terms “appellant” and “appellee.” To make briefs
clear, counsel should usethe parties actual names or the designations
used in the lower court or agency proceeding, or such descriptive terms as
“theemployee,” “theinjured person,” “thetaxpayer,” “the ship,” “the
stevedore.”

Referencesto the Record. Referencesto the parts of the record contained
in the appendix filed with the appellant’s brief must beto the pages of the
appendix. If the appendix isprepared after the briefsarefiled, a party
referring to the record must follow one of the methods detailed in Rule
30(c). If theoriginal record isused under Rule 30(f) and is not
consecutively paginated, or if the brief refersto an unreproduced part of
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(f)

(9)
(h)

(i)

()

therecord, any reference must beto the page of the original document.
For example:

* Answer p. 7;
* Mation for Judgment p. 2;
e Transcript p. 231.

Only clear abbreviations may beused. A party referring to evidence
whose admissibility isin controversy must cite the pages of the appendix
or of thetranscript at which the evidence wasidentified, offered, and
received or reected.

Reproduction of Statutes, Rules, Regulations, etc. If the court’s
determination of the issues presented requiresthe study of statutes, rules,
regulations, etc., therelevant parts must be set out in the brief or in an
addendum at the end, or may be supplied to the court in pamphlet form.

[Reserved]

Briefsin a Case Involving a Cross-Appeal. If a cross-appeal isfiled, the
party who files a notice of appeal first isthe appellant for the pur poses of
thisrule and Rules 30, 31, and 34. If notices arefiled on the same day, the
plaintiff in the proceeding below isthe appellant. These designations may
be modified by agreement of the parties or by court order. With respect
to appellee’ s cross-appeal and response to appellant’s brief, appellee’s
brief must conform to the requirements of Rule 28(a)(1)-(11). But an
appellee who is satisfied with appellant’s statement need not include a
statement of the case or of the facts.

Briefsin a Case Involving Multiple Appellants or Appellees. In a case
involving mor e than one appellant or appellee, including consolidated
cases, any number of appellants or appelleesmay join in a brief, and any
party may adopt by reference a part of another’sbrief. Parties may also
joinin reply briefs.

Citation of Supplemental Authorities. If pertinent and significant
authorities cometo a party’s attention after the party’s brief has been
filed — or after oral argument but before decision — a party may
promptly advise the circuit clerk by letter, with a copy to all other parties,
setting forth the citations. Theletter must state without argument the
reasons for the supplemental citations, referring either to the page of the
brief or to a point argued orally. Any response must be made promptly
and must be similarly limited.
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CIRCUIT RULE 28-1
BRIEFS, APPLICABLE RULES

(a) Briefsshall be prepared and filed in accordance with the Federal Rules of
Appellate Procedure except as otherwise provided by theserules. See FRAP 28,
29, 31 and 32. Briefs not complying with FRAP and these rules may be stricken
by the Court.

(b) Parties must not append or incorporate by reference briefs submitted to the
district court or agency or this Court in a prior appeal, or refer this Court to such
briefs for the arguments on the merits of the appeal. (New Rule 7/1/2000)

(c) Appellants proceeding without assistance of counsel may file the form
brief provided by the Clerk in lieu of the brief described in the preceding
paragraph. If an appellant uses the informal brief form, the optional reply brief
need not comply with the technical requirements of FRAP 28(c) or 32(a). (rev. 1/96)

Cross Reference: Federal Rule of Appellate Procedure 28(j). (Rev. 7/1/2000)

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 28-1

The rules regarding form of the brief and the colors of covers are set forth in
FRAP 32. See Circuit Rule 31-1 for the number of copies required.

Briefing in cross-appeals is governed by Federal Rule of Appellate Procedure
28(h). Accordingly, the party that files the first notice of appeal is deemed the
appellant and files the opening brief. The party that files the second notice of
appeal is deemed the appellee and files a combined brief that answers the appeal
and opens as to the cross-appeal. Appellant than files a combined brief that
answers the cross-appeal and may reply asto the appeal. Appellee may filea
reply brief pertaining to the cross-appeal. Litigants are reminded that under
Federal Rule of Appellate Procedure 28(h), they may move to alter the sequence of
briefing if the latter-filed notice of appeal raises a more complex or broader issue

than that raised by the earlier notice of appeal, or when otherwise appropriate.
(Rev. 7/1/2000)

Pursuant to Federal Rule of Appellate Procedure 32(a)(2), the first brief shall
have a blue cover; the second and third briefs shall have red covers; and the final
brief shall have a gray cover. Federal Rule of Appellate Procedure 32(a)(7)’s
length limitation for principal briefs applies to the first three briefs; Rule
32(a)(7)’ s length limitation for reply briefs applies to the final brief. If a party
contends that a lengthier brief iswarranted, it may file a motion to enlarge the
brief’ s size pursuant to Ninth Circuit Rule 32-2. (Rev. 7/21/2000)
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CIRCUIT RULE 28-2
CONTENTS OF BRIEFS
In addition to the requirements of FRAP 28, briefs shall comply with the

following rules:
28-2.1 Certificate asto Interested Parties [ABROGATED 7/1/90].

Cross Reference: FRAP 26.1 Corporate Disclosure Statement.

28-2.2 Statement of Jurisdiction

In a statement preceding the statement of the caseinitsinitial brief, each party
shall demonstrate the jurisdiction of the district court or agency and of this Court
by stating, in the following order:

(8 The statutory basis of subject matter jurisdiction of the district court
or agency;

(b) Thebasisfor claiming that the judgment or order appealed fromis
final or otherwise appealable (e.g., Fed. R. Civ. P. 54(b); 28 U.S.C. § 1292), and
the statutory basis of jurisdiction of this Court.

(c) Thedate of entry of the judgment or order appealed from; the date of
filing of the notice of appeal or petition for review; and the statute or rule under
which it is claimed the appeal istimely.

If the appellee agrees with appellant’s statement of one or more of the
foregoing matters, it will be sufficient for the appellee to state such agreement
under an appropriate heading.

28-2.3 Attorneys Fees[ABROGATED 7/1/97]

28-2.4 Bail Status

The opening brief in a criminal appeal shall contain a statement as to the bail
status of the defendant. If the defendant isin custody, the projected release date
should be included.

28-2.5 Reviewability and Standard of Review

Asto each issue, appellant shall state where in the record on appeal the issue
was raised and ruled on and identify the applicable standard of review.

In addition, if aruling complained of on appeal is one to which a party must
have objected at trial to preserve aright of review, e.g., afailure to admit or
exclude evidence or the giving or refusal to give ajury instruction, the party shall
state where in the record on appeal the objection and ruling are set forth.

28-2.6 Statement of Related Cases

Each party shall identify in a statement on the last page of itsinitial brief any
known related case pending in this court. Asto each such case, the statement shall
include the name and Court of Appeals docket number of the related case and
describe its relationship to the case being briefed. Cases are deemed related if they:

(a) ariseout of the same or consolidated cases in the district court or

agency;
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(b) arecasespreviously heard in this Court which concern the case
being briefed;

(c) raisethe same or closely related issues; or

(d) involve the same transaction or event.

If no other casesin this Court are deemed related, a statement shall be made to
that effect. The appellee need not include any case identified as related in the
appellant's brief.

28-2.7 Addendum to Briefs

If determination of the issues presented requires the study of statutes,
regulations or rules, relevant parts thereof shall be reproduced in an addendum at
the end of a party's brief. The addendum shall be separated from the brief by a
distinctively colored page.

28-2.8 Record References

Every assertion in briefs regarding matters in the record shall be supported by
areference to the location, if any, in the excerpts of record where the matter isto
be found. (rev. 7/1/98)

28-2.9 Bankruptcy Appeals

If the appeal arises out of the bankruptcy court, the name, address and court of
the bankruptcy judge initially ruling on the matter shall be furnished to the clerk of
this court by the appellant with the opening brief.

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 28-2

Sanctions may be imposed for failure to comply with this rule, particularly
with respect to record references. See Mitchel v. General Elec. Co., 689 F.2d 877
(Sth Cir. 1982).

CIRCUIT RULE 28-3
LENGTH OF BRIEFS; MOTIONS TO EXCEED PAGE LIMITS
[abrogated 1/96]
(See, FRAP 32(a)(7) and Circuit Rule 32-2, Form of a Brief)

CIRCUIT RULE 28-4
EXTENSIONS OF TIME AND ENLARGEMENTS OF SIZE
FOR CONSOLIDATED AND JOINT BRIEFING

In acase or consolidated cases involving multiple separately represented
appellants or appellees, al parties on a side are encouraged to join in a single brief
to the greatest extent practicable. As set forth below, the court will grant a
reasonable extension of time and enlargement of size for filing such ajoint brief or
for filing a brief responding to ajoint brief or to multiple briefs.

Notice Procedure If no previous extension of the filing deadline or
enlargement of brief size has been obtained and the case has not been expedited,
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the court will grant a 21-day extension of time and an enlargement of five (5)
pages, 1,400 words or 130 lines of monospaced text for ajoint brief upon the filing
of the notice at Appendix of Forms, No. 7 to these rules. (Rev. 7/1/2000)

If no previous extension of the filing deadline or enlargement of brief size has
been obtained and the case has not been expedited, the court will grant a 21-day
extension of time and an enlargement of five (5) pages, 1,400 words or 130 lines of
monospaced text to a party filing a single response to ajoint brief or multiple briefs
upon the filing of the notice at Appendix of Forms, No. 7. Upon receipt of such a
notice, a corresponding adjustment to the responsive brief’ s due date will be
recorded on the docket. (Rev. 7/1/2000)

All notices described in this rule must be filed at least 7 days prior to the
brief’s due date and signed by counsel for al parties on that side. If the parties on
aside have different due dates for their briefs, the notice must befiled at least 7
days before the earliest due date. If the parties on a side have different due dates
for their briefs, the extended due date shall be calculated from the latest due date.

Motion Procedure If partiesfiling ajoint brief or responding to multiple briefs
or joint briefs wish to obtain alengthier extension of time or greater enlargement
of brief size than described above, or if the case has been previously expedited, the
extension or enlargement request must be made by written motion. Such motions
must be filed at least seven (7) days prior to the brief’ s due date and signed by all
counsdl filing the motion. If the parties on a side have different due dates for their
briefs, the motion must be filed at least seven (7) days prior to the earliest due date.

The previous grant of an extension of time under Circuit Rule 31-2.2(a)
precludes a request for relief under this rule absent a showing of extraordinary and
compelling circumstances. (Rev. 7/97)

Cross reference: Circuit Rule 31-2.2, 32, and 33.

CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 28-4

Rule 28-4 encourages separately represented partiesto file a joint brief to
avoid burdening the court with repetitive presentations of common facts and
issues. Such joint briefing may require additional time and size. Accordingly,
upon written notice, the court will grant a 21-day extension of time for filing a
joint brief or a brief responding to multiple briefs. Smilarly, upon written notice,
the court will grant five (5) additional, double-spaced pages, 1,400 additional
words, or 130 lines of monospaced text for filing a joint brief or a brief responding
to ajoint brief or to multiple briefs. A further enlargement of time or size may be
granted upon written motion supported by a showing of good cause. (Rev. 7/1/2000)

In exceptionally complex, multi-party criminal cases, the parties may request
a case conference before the appellate commissioner. See Circuit Advisory
Committee Note to Rule 33-1, Section B. (eff. 7/1/97)
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CIRCUIT RULE 28-5
MULTIPLE REPLY BRIEFS

If multiple answering briefs or multiple combined answering and reply cross
appeal briefs are filed, an appellant or group of jointly represented appellants is
limited to filing a single brief in response to the multiple briefs.

In the absence of a specifically scheduled due date for the reply brief, the due
date for a brief that replies to multiple answering or cross-appeal briefsis
calculated from the service date of the last-served answering brief. (rev. 1/99)
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FRAP 29

BRIEF OF AN AMICUS CURIAE

(a) When Permitted. The United Statesor its officer or agency, or a State,

(b)

(©)

(d)

(€)

Territory, Commonwealth, or the District of Columbia may file an
amicus-curiae brief without the consent of the parties or leave of court.
Any other amicus curiae may file a brief only by leave of court or if the
brief statesthat all parties have consented to itsfiling.

Motion for Leaveto File. The motion must be accompanied by the
proposed brief and state:

(1) themovant’sinterest; and

(2) thereason why an amicus brief is desirable and why the matters
asserted arerelevant to the disposition of the case.

Contentsand Form. An amicus brief must comply with Rule32. In
addition to the requirements of Rule 32, the cover must identify the party
or parties supported and indicate whether the brief supports affirmance
or reversal. If an amicus curiaeisa corporation, the brief must include a
disclosure statement like that required of partiesby Rule 26.1. An amicus
brief need not comply with Rule 28, but must include the following:

(1) atableof contents, with page references;

(2) atable of authorities— cases (alphabetically arranged), statutes and
other authorities— with referencesto the pages of the brief where
they are cited;

(3) aconcise statement of the identity of the amicus curiae, itsinterest in
the case, and the source of its authority tofile;

(4) an argument, which may be preceded by a summary and which need
not include a statement of the applicable standard of review; and

(5) acertificate of compliance, if required by Rule 32(a)(7).

Length. Except by the court’s permission, an amicus brief may be no
mor e than one-half the maximum length authorized by theserulesfor a
party’sprincipal brief. If the court grantsa party permission tofilea
longer brief, that extension does not affect the length of an amicus brief.

Timefor Filing. An amicus curiae must fileits brief, accompanied by a

moation for filing when necessary, no later than 7 days after the principal
brief of the party being supported isfiled. An amicus curiaethat does
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(f)

(9)

not support either party must fileitsbrief no later than 7 days after the
appellant’s or petitioner’s principal brief isfiled. A court may grant leave
for later filing, specifying the time within which an opposing party may
answer.

Reply Brief. Except by the court’s permission, an amicus curiae may not
fileareply brief.

Oral Argument. An amicus curiae may participatein oral argument only
with the court’s permission.
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CIRCUIT RULE 29-1
REPLY BRIEF OF AN AMICUS CURIAE

No reply brief of an amicus curiae will be received.

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 29-1

The filing of multiple amici curiae briefs raising the same points in support of
one party is disfavored. Prospective amici are encouraged to file a joint brief.
Movants are reminded that the court will review the amicus curiae brief in
conjunction with the briefs submitted by the parties, so that amici briefs should not
repeat arguments or factual statements made by the parties.

Amici who wish to join in the arguments or factual statements of a party or
other amici are encouraged to file and serve on all parties a short letter so stating

inlieu of a brief. The letter shall be provided in an original and three copies. (rev.
7/94)
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FRAP 30

APPENDIX TO THE BRIEFS

(a) Appdlant’s Responsibility.

)

2

3

Contents of the Appendix. The appellant must prepare and file an
appendix to the briefs containing:

(A) therelevant docket entriesin the proceeding below;

(B) therelevant portions of the pleadings, charge, findings, or
opinion;

(C) thejudgment, order, or decision in question; and

(D) other partsof therecord to which the parties wish to direct the
court’s attention.

Excluded Material. Memoranda of law in the district court should not
be included in the appendix unless they have independent relevance.
Parts of therecord may berelied on by the court or the parties even
though not included in the appendix.

Timeto File; Number of Copies. Unlessfiling isdeferred under Rule
30(c), the appellant must file 10 copies of the appendix with the brief
and must serve one copy on counsel for each party separ ately
represented. An unrepresented party proceeding in forma pauperis
must file 4 legible copies with the clerk, and one copy must be served
on counsel for each separately represented party. The court may by
local rule or by order in a particular caserequirethefiling or service
of a different number.

(b) All Parties Responsibilities.

)

Deter mining the Contents of the Appendix. The partiesare
encouraged to agree on the contents of the appendix. In the absence
of an agreement, the appellant must, within 10 days after therecord is
filed, serve on the appellee a designation of the parts of the record the
appellant intends to include in the appendix and a statement of the
issuesthe appellant intendsto present for review. The appellee may,
within 10 days after receiving the designation, serve on the appellant
a designation of additional partsto which it wishesto direct the
court’sattention. The appellant must include the designated partsin
the appendix. The parties must not engage in unnecessary designation
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2

of parts of the record, because the entirerecord is available to the
court. Thisparagraph appliesalso to a cross-appellant and a cross-
appellee.

Costs of Appendix. Unlessthe parties agree otherwise, the appellant
must pay the cost of the appendix. If the appellant considers parts of
therecord designated by the appellee to be unnecessary, the appellant
may advise the appellee, who must then advance the cost of including
those parts. The cost of the appendix is ataxable cost. But if any
party causes unnecessary parts of therecord to beincluded in the
appendix, the court may impose the cost of those parts on that party.
Each circuit must, by local rule, provide for sanctions against
attorneys who unreasonably and vexatioudly increase litigation costs
by including unnecessary material in the appendix.

(c) Deferred Appendix.

)

2

Deferral Until After Briefs Are Filed. The court may provide by rule
for classes of cases or by order in a particular casethat preparation of
the appendix may be deferred until after the briefs have been filed
and that the appendix may befiled 21 days after the appellee’ sbrief is
served. Even though thefiling of the appendix may be deferred, Rule
30(b) applies; except that a party must designate the parts of the
record it wantsincluded in the appendix when it servesits brief, and
need not include a statement of the issues presented.

Referencesto the Record.

(A) If thedeferred appendix isused, the parties may citein their
briefsthe pertinent pages of the record. When the appendix is
prepared, therecord pages cited in the briefs must be indicated
by inserting record page numbers, in brackets, at placesin the
appendix wher e those pages of the record appear.

(B) A party whowantsto refer directly to pages of the appendix may
serve and file copies of the brief within the time required by
Rule 31(a), containing appropriate r eferences to pertinent pages
of therecord. In that event, within 14 days after the appendix is
filed, the party must serve and file copies of the brief, containing
refer ences to the pages of the appendix in place of or in addition
to the referencesto the pertinent pages of therecord. Except for
the correction of typographical errors, no other changes may be
made to the brief.

(d) Format of the Appendix. The appendix must begin with a table of
contentsidentifying the page at which each part begins. Thereevant
docket entries must follow the table of contents. Other partsof therecord
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(€)

(f)

must follow chronologically. When pages from the transcript of
proceedings ar e placed in the appendix, the transcript page numbers must
be shown in bracketsimmediately beforetheincluded pages. Omissions
in the text of papersor of thetranscript must be indicated by asterisks.
Immaterial formal matters (captions, subscriptions, acknowledgments,
etc.) should be omitted.

Reproduction of Exhibits. Exhibits designated for inclusion in the
appendix may be reproduced in a separate volume, or volumes, suitably
indexed. Four copies must be filed with the appendix, and one copy must
be served on counsel for each separately represented party. If a
transcript of a proceeding before an administrative agency, board,
commission, or officer was used in a district-court action and has been
designated for inclusion in the appendix, the transcript must be placed in
the appendix as an exhibit.

Appeal on the Original Record Without an Appendix. The court may,
either by rulefor all cases or classes of casesor by order in a particular
case, dispense with the appendix and permit an appeal to proceed on the
original record with any copies of therecord, or relevant parts, that the
court may order the partiestofile.

(Asamended Mar. 30, 1970, eff. July 1, 1970; Mar. 10, 1986, eff. July 1, 1986;
Apr. 30, 1991, eff. Dec. 1, 1991, Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 30-1
THE EXCERPTS OF RECORD

30-1.1  Purpose

(8 Inthe Ninth Circuit the appendix prescribed by FRAP 30 is not
required. Instead, Circuit Rule 30-1 requires the parties to prepare excerpts of
record. All members of the panel assigned to hear the appeal ordinarily will not
have the entire record. The purpose of the excerpts of record is to provide each
member of the panel with those portions of the record necessary to reach a
decision. The parties should ensure that in accordance with the limitations of Rule
30-1, those parts of the record necessary to permit an informed analysis of their
positions are included in the excerpts.

(b) Excerptsof record must befiled in all cases. The requirements for
petitions for review and applications for enforcement of agency decisions are set
forth at Rule 17-1. In appeals from district court decisions reviewing agency
actions, the excerpts of record shall comply with Rule 30-1 and shall include as
well the materials required by Rule 17-1.

30-1.2 Appellant’sInitial Excerpts of Record
At the time the appellant's opening brief isfiled, the appellant shall file five
(5) copies of excerpts of record bound separately from the briefs. The appellant
shall serve one (1) copy of the excerpts on each of the other parties.
30-1.3 Required Contents of the Excerpts of Record
(a) In al appeals the excerpts of record shall include:
(i) the notice of appeal;
(i) thetrial court docket sheet;
(iii) the judgment or interlocutory order appealed from;
(iv) any opinion, findings of fact or conclusions of law relating to
the judgment or order appealed from;
(v) any other orders or rulings, including minute orders, sought to

be reviewed,

(vi) any jury instruction given or refused which presents an issue on
appeal;

(vii) except as provided in Circuit Rule 30-1.3(b)(ii), where an issue
on appeal is based upon a challenge to the admission or exclusion of evidence, that
specific portion of the reporter's transcript recording any discussion by court or
counsel involving the evidence, offer of proof, ruling or order, and objections at
iSsue;

(viii) except as provided in Circuit Rule 30-1.3(b)(ii), where an issue
on appeal is based upon a challenge to any other ruling, order, finding of fact, or
conclusion of law, and that ruling, order, finding or conclusion was delivered
orally, that specific portion of the reporter's transcript recording any discussion by
court or counsel in which the assignment of error is alleged to rest;

(ix) where an issue on appeal is based upon a challenge to the
allowance or rejection of jury instructions, that specific portion of the reporter's
transcript recording any discussion by court or counsel involving the instructions at
issue, including the ruling or order, and objections;
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(x) where an issue on appeal is based on written exhibits (including
affidavits), those specific portions of the exhibits necessary to resolve the issue; and

(xi) any other specific portions of any documents in the record that
are cited in appellant's briefs and necessary to the resolution of an issue on appeal.

(b) Inaddition to the items required by Circuit Rule 30-1.3(a), in all

criminal appeals and motions for relief under 28 U. S. C. § 2255 the excerpts of
record shall also include:

(i) thefinal indictment; and

(if) where an issue on appeal concerns mattersraised at a
suppression hearing, change of plea hearing or sentencing hearing, the relevant
portions of reporter's transcript of that hearing.

Cross Reference: Circuit Rule 30-1.9, Presentence Reports.

(c) Inaddition to the items required by Circuit Rule 30-1.3(a), in all civil
appeal s the excerpts of record shall also include:

(i) thefinal pretria order, or, if thefinal pretrial order does not set
out the issues to be tried, the final complaint and answer, petition and response, or
other pleadings setting out those issues, and;

(if) where the appeal is from the grant or denial of a motion, those
specific portions of any affidavits, declarations, exhibits or similar attachments
submitted in support of or in opposition to the motion that are essential to the
resolution of an issue on appeal.

Cross Reference:  Circuit Rule 28-2.5, Reviewability and Standard of Review.

30-1.4 Items Not to Be Included in the Excerpts of Record

The excerpts of record shall not include briefs or other memoranda of law filed
in the district court unless necessary to the resolution of an issue on appeal, and
shall include only those pages necessary therefor.

Cross Reference: Circuit Rule 30-2, Sanctions.

30-1.5 Format of Excerpts of Record

The documents which comprise the excerpts of record need not be certified as
true copies, but if possible the district court or agency's "filed" stamp should appear
on each document. The documents in the excerpts should be arranged by file date
in chronological order with the document with the earliest file date on top. The
document with the earliest file date should appear under the first tab or should be
paginated beginning with page 1. The trial court docket sheet should always be the
last document in the excerpts. Thefive (5) copies of the excerpts are to be
reproduced on letter size light paper by any duplicating or copying process capable
of producing a clear black image, and each copy must be securely bound on the left
side and must have atan cover styled as described in FRAP 32(a). The excerpts
must be either consecutively paginated beginning with page 1, or the documents
marked with tabs corresponding to the tab number, if any, of the documentsin the
clerk’srecord. If tabs are used, the pages within the tabs must be consecutively
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paginated. The excerpts must begin with an index organized chronologically
describing the documents, exhibits and portions of the reporter's transcript
contained therein, the location where the documents and exhibits may be found in
the district court record, and the page where the documents, exhibits or transcript
portions may be found in the excerpts. The information on the front cover of the
excerpts of record should be styled exactly as a brief except that the wording
"Excerpts of Record" should be substituted for "Brief of Appellant.” In those
unusual cases in which the total number of pages in the excerpts exceeds 300
pages, the excerpts shall be filed in multiple volumes, with each volume containing
300 pages or fewer. (rev. 7/1/98)

Appellants proceeding without the assistance of counsel who file the form brief
provided by the Clerk pursuant to Circuit Rule 28-1 and who are required to file an
excerpt of record need not comply with the technical requirements of thisrule if

they attach to their form briefs the documents comprising the excerpts of record.
(rev. 1/96)

30-1.6 Appellee's Supplemental Excerpts of Record

If the appellee believes that the excerpts of record filed by the appellant
exclude items which are required under thisrule, or if argument in the answering
brief requires review of portions of the reporter's transcript or documents not
included by appellant in the excerpts, the appellee shall, at the time of the
appellee's brief isfiled, file supplemental excerpts of record, prepared pursuant to
thisrule, comprised of the omitted items. Appellee shall file five copies of the
supplemental excerpts. The appellee shall serve one copy of the supplemental
excerpts of record on each of the other parties.

30-1.7 Further Excerpts of Record

(a) If thereply brief requires review of portions of the reporter’ s transcript or
documents not included in the previoudly filed excerpts, appellant shall, at the time
the reply brief isfiled, file supplemental excerpts of record. Appellant shall file
five (5) copies of the supplemental excerpts and shall serve one (1) copy of such
excerpts of record on each of the other parties.

(b) If asupplemental brief filed pursuant to court order requires review of
portions of the reporter’ s transcript or documents not included in any previously
filed excerpts, the party filing the supplemental brief, shall, at the time the
supplemental brief isfiled, file additional excerpts of record. The party shall file
five (5) copies of the excerpts and shall serve one (1) copy of such excerpts of
record one each of the other parties. (eff. 7/1/98)

30-1.8 Additional Copies of the Excerpts of Record

Should the Court of Appeals consider a case en banc, the clerk of the Court of
Appeaswill require counsel to submit an additional 20 copies of the excerpts of
record.

30-1.9 Presentence Reports

In al casesin which the presentence report is referenced in the brief, the party
filing such brief must forward four copies of the presentence report and may
forward four copies of any other relevant confidential sentencing documents under
sedl to the Clerk of the Court of Appeals. Thisfiling shall be accomplished by
mailing the four copies of the presentence report in a sealed envelope which
reflects the title and number of the cases and that four copies of the presentence
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report are enclosed. The copies of the presentence report shall accompany the brief
and excerpts of record. The presentence report shall remain under seal but be
provided by the Clerk to the panel hearing the case. (eff. 7/1/97)

Cross Reference: Circuit Rule 27-13, Motions to Sedl.

CIRCUIT RULE 30-2

SANCTIONS FOR FAILURE TO COMPLY WITH
CIRCUIT RULE 30-1

If materials required to be included in the excerpts under these rules are
omitted, or irrelevant materials are included, the court may take one or more of the
following actions:

(a) strike the excerpts and order that they be corrected and resubmitted;

(b) order that the excerpts be supplemented;

(c) if the court concludes that a party or attorney has vexatiously or
unreasonably increased the cost of litigation by inclusion of irrelevant materials,
deny that portion of the costs the court deems to be excessive; and/or

(d) impose monetary sanctions.

Counsel will be provided notice and have an opportunity to respond before
sanctions are imposed.

CIRCUIT RULE 30-3

PRISONER APPEALS WITHOUT
REPRESENTATION BY COUNSEL

In cases involving appeals by prisoners not represented by counsel, the clerk of
the district court shall upon receipt of the prisoner’s written request forward to the
prisoner, within 21 days from the receipt of the request, copies of the documents to
comprise the excerpt of record.

-125-



(@)

(b)

(©)

FRAP 31
SERVING AND FILING BRIEFS
Timeto Serve and File a Brief.

(1) Theappellant must serve and file a brief within 40 days after the
record isfiled. The appellee must serve and file a brief within 30 days
after the appellant’sbrief isserved. The appellant may serve and file
areply brief within 14 days after service of the appellee’s brief but a
reply brief must befiled at least 3 days before argument, unlessthe
court, for good cause, allows a later filing.

(2) A court of appealsthat routinely consider s cases on the merits
promptly after the briefs are filed may shorten the timeto serve and
filebriefs, either by local rule or by order in a particular case.

Number of Copies. Twenty-five copies of each brief must befiled with the
clerk and 2 copies must be served on counsel for each separately
represented party. An unrepresented party proceeding in forma pauperis
must file 4 legible copies with the clerk, and one copy must be served on
counsel for each separately represented party. The court may by local
ruleor by order in a particular caserequirethefiling or service of a
different number.

Consequence of Failureto File. If an appellant failsto file a brief within
the time provided by thisrule, or within an extended time, an appellee
may move to dismissthe appeal. An appellee who failsto file a brief will
not be heard at oral argument unlessthe court grants permission.

(Asamended Mar. 30, 1970, eff. July 1, 1970; Mar. 10, 1986, eff. July 1, 1986;
Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)

- 126 -



CIRCUIT RULE 31-1
NUMBER OF BRIEFS

In lieu of the 25 copies required by FRAP 31(b), an original and 15 copies of
each brief shall be filed. If a suggestion for hearing or rehearing en banc is
granted, each party shall file 20 additional copies of its briefs. The appellant shall
also file 20 additional copies of the excerpts of record.

Any party proceeding in forma pauperis and not represented by counsel, shall
file only an original and 7 copies of briefs.

CIRCUIT RULE 31-2
TIME FOR SERVICE AND FILING

31-21 Requirement of Timely Filing

(a) Parties shall observe the briefing schedule set forth in FRAP 31(a) unless
a briefing schedule is established by an order of the Court of Appeals or district
court. Specific due dates set by Court order are not subject to the additional 3-day
allowance for service of previous papers by mail set forth in FRAP 26(c). The
filing of the appellant's brief before the due date shall not advance the due date for
the appellee's brief.

(b) In cases controlled by FRAP 31(a), the appellant is responsible for
determining the date on which the certificate of record is filed with the Court of
Appeals and for computing the due date for the opening brief.

(c) [abrogated 1/99]

31-2.2 Extensions of Time for Filing Briefs

(a) If good cause is shown, the clerk or a designated deputy may grant an oral
request for a single extension of time of no more than 14 days to file an opening,
answering or reply brief. Such extensions may be applied for and granted or
denied by telephone. The grant or denial of the extension shall be entered on the
court docket. Application for such an extension shall be conditioned upon prior
notice to the opposing party. The grant of an extension of time under this rule will
bar any further motion to extend the brief's due date unless such a motion, which
must be in writing, demonstrates extraordinary and compelling circumstances.
The previous filing of a motion under Rule 31-2.2(b) precludes an application for
an extension of time under this subsection.

(b) Inal other cases, an extension of time may be granted only upon written
motion supported by a showing of diligence and substantial need.

The motion shall be filed at least 7 days before the expiration of the time
prescribed for filing the brief, and shall be accompanied by a declaration stating:

(1) when the brief is due;

(2) when the brief was first due;

(3) thelength of the requested extension;

(4) thereason an extension is necessary;
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(5) movant's representation that movant has exercised diligence and that the
brief will be filed within the time requested; and

(6) whether any other party separately represented objects to the request, or
why the moving party has been unable to determine any such party's position.

A conclusory statement as to the press of business does not constitute a showing of
diligence and substantial need. (rev. vo6)

31-2.3 Failureto File Briefs

If the appellant fails to file a brief within the time allowed by FRAP 31(a) or
an extension thereof, the court may dismiss the appeal pursuant to FRAP 31(c). If
appellee does not elect to file a brief, appellee shall notify the court by letter on or
before the due date for the answering brief. Failureto file the brief timely or advise
the court that no brief will be filed will subject counsel to sanctions. (rev. 713

Cross Reference: Circuit Rule 42-1, Dismissal for Failure to Prosecute.
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FRAP 32

FORM OF BRIEFS, APPENDICES, AND OTHER PAPERS

(a) Form of a Brief.

)

2

3

(4)

Reproduction.

(A) A brief may bereproduced by any processthat yields a clear
black image on light paper. The paper must be opaque and
unglazed. Only one side of the paper may be used.

(B) Text must bereproduced with a clarity that equals or exceeds
the output of a laser printer.

(C) Photographs, illustrations, and tables may be reproduced by any
method that resultsin a good copy of the original; a glossy finish
isacceptableif the original is glossy.

Cover. Except for filings by unrepresented parties, the cover of the
appellant’s brief must be blue; the appellee’s, red; an intervenor’s or
amicuscuria€’s, green; and any reply brief, gray. Thefront cover of
a brief must contain:

(A) thenumber of the case centered at thetop;

(B) thename of the court;

(C) thetitle of the case (see Rule 12(a));

(D) thenature of the proceeding (e.g., Appeal, Petition for Review)
and the name of the court, agency, or board below;

(E) thetitle of the brief, identifying the party or partiesfor whom
the brief isfiled; and

(F) thename, office address, and telephone number of counsel
representing the party for whom the brief isfiled.

Binding. The brief must be bound in any manner that is secure, does
not obscurethetext, and permitsthe brief to lie reasonably flat when
open.

Paper Size, Line Spacing, and Margins. The brief must be on 8 %2 by

11 inch paper. Thetext must be double-spaced, but quotations more
than two lineslong may be indented and single-spaced. Headings and
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footnotes may be single-spaced. Margins must be at least oneinch on
all four sides. Page numbers may be placed in the margins, but no
text may appear there.

(5) Typeface. Either a proportionally spaced or a monospaced face may
be used.

(A) A proportionally spaced face must include serifs, but sans-serif
type may be used in headings and captions. A proportionally
spaced face must be 14-point or larger.

(B) A monospaced face may not contain more than 10% characters
per inch.

(6) Type Styles. A brief must be set in a plain, roman style, although
italics or boldface may be used for emphasis. Case names must be
italicized or underlined.

(7) Length.

(A) Pagelimitation. A principal brief may not exceed 30 pages, or a
reply brief 15 pages, unlessit complies with Rule 32(a)(7)(B) and
(©).

(B) Type-volume limitation.
(i) A principal brief isacceptable if:

e it contains no morethan 14,000 words; or

* it uses a monospaced face and contains no morethan
1,300 lines of text.

(i) Areply brief isacceptableif it contains no morethan half
of the type volume specified in Rule 32(a)(7)(B)(i).

(iii) Headings, footnotes, and quotations count toward the
word and line limitations. The corporate disclosure
statement, table of contents, table of citations, statement
with respect to oral argument, any addendum containing
statutes, rules or regulations, and any certificates of
counsel do not count toward the limitation.

(C) Certificate of compliance. A brief submitted under Rule
32(a)(7)(B) must include a certificate by the attorney, or an
unrepresented party, that the brief complieswith the type-
volume limitation. The person preparing the certificate may
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rely on theword or line count of the word-processing system
used to preparethebrief. The certificate must state either:

(i) thenumber of wordsin thebrief; or
(i) thenumber of lines of monospaced typein the brief.

(b) Form of an Appendix. An appendix must comply with Rule 32(a)(1), (2),
(3), and (4), with the following exceptions:

(1) Thecover of a separately bound appendix must be white.

(2) An appendix may include a legible photocopy of any document found
in therecord or of aprinted judicial or agency decision.

(3) When necessary to facilitate inclusion of odd-sized documents such as
technical drawings, an appendix may be a size other than 8 %2by 11
inches, and need not lie reasonably flat when opened.

(c) Form of Other Papers.
(1) Motion. Theform of a motion is governed by Rule 27(d).

(2) Other Papers. Any other paper, including a petition for rehearing
and a petition for rehearing en banc, and any response to such a
petition, must be reproduced in the manner prescribed by Rule 32(a),
with the following exceptions:

(A) acover isnot necessary if the caption and signatur e page of the
paper together contain theinformation required by Rule
32(a)(2); and

(B) Rule 32(a)(7) does not apply.
(d) Local Variation. Every court of appeals must accept documentsthat
comply with the form requirements of thisrule. By local ruleor order in

a particular case a court of appeals may accept documentsthat do not
meet all of the form requirements of thisrule.
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CIRCUIT RULE 32
FORM OF BRIEF
[abrogated 1/1/99]
SeeFed. R. App. P. 32, effective December 1, 1998.
CIRCUIT RULE 32-1
FORM OF BRIEFS: CERTIFICATE OF COMPLIANCE

All briefs must conform to the requirements of Fed. R. App. P. 32. In order to
effectuate Fed. R. App. P. 32(a)(7)(C), each brief submitted under Fed. R. App. P.
32(a)(7)(A) or (B), Circuit Rule 32-3 or Circuit Rule 32-4, must include a
certificate with language identical to and aformat substantially similar to Form 8
in the Appendix of Forms attached to these rules.

CIRCUIT RULE 32-2
MOTIONS TO EXCEED THE PAGE OR TYPE-VOLUME LIMITATION

The court looks with disfavor on motions to exceed the applicable page or
type-volume limitations. Such motions will be granted only upon a showing of
diligence and substantial need. A motion for permission to exceed the page or
type-volume limitations set forth at Fed. R. App. P. 32(a)(7) (A) or (B) must be
filed on or before the brief’ s due date and must be accompanied by a declaration
stating in detail the reasons for the motion.

Any such motions shall be accompanied by a single copy of the brief the
applicant proposes to file and a Form 8 certification as required by Circuit Rule
32-1 asto the line or word count. The cost of preparing and revising the brief will
not be considered by the court in ruling on the motion.

CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 32-2

If the court does not grant the requested relief or grants the relief only in part,
the court ordinarily will providethe party areasonableinterval after the entry of the
order to file a brief as directed by the court.

CIRCUIT RULE 32-3
BRIEFS FILED PURSUANT TO COURT ORDER

All briefs filed pursuant to court order must conform to the format

requirements of Fed. R. App. P. 32.

If an order of this court sets forth a page limit, the affected party may comply
with the limit by
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(1) filing a monospaced brief of the designated number of pages, or

(2) filing a monospaced brief for which the number of lines divided by 26 does
not exceed the designated page limit, or

(3) filing amonospaced or proportionally spaced brief in which the word
count, divided by 280, does not exceed the designated page limit.

CIRCUIT RULE 32-4
BRIEFS AND EXCERPTS OF RECORD IN CAPITAL CASES

Briefs. The requirements of Fed. R. App. P. 32 shall apply to appeals from
district court judgments which finally dispose of a capital case, except that the
following page or type-volume limitations apply:

(1) A proportionally spaced principal brief must not exceed 21,000 words and

areply brief must not exceed 9,800 words.

(2) Briefs prepared in monospaced typeface shall either: (a) not exceed 75
pages (1,950 lines) for a principal brief and 35 pages (910 lines) for a
reply brief, or (b) conform to the word count set forth in (1) above.

Excerpts. The appellant shall prepare and file excerpts of record in
compliance with Circuit Rule 30-1. An appellant unable to obtain all or parts of
the record shall so notify the court.

In addition to the documents listed in Circuit Rule 30-1.2, excerpts of record
in capital cases shall contain all final orders and rulings of all state courtsin
appellate and post-conviction proceedings. Excerpts of record shall also include all
final orders involving the conviction or sentence issued by the Supreme Court of
United States.

CIRCUIT RULE 32-5
UNREPRESENTED LITIGANTS

If an unrepresented litigant elects to file aform brief pursuant to Circuit Rule
28-1, neither the optional reply brief nor any petition for rehearing need comply
with Fed. R. App. P. 32.

Alternatively, if an unrepresented litigant elects to file a brief that complies
with Fed. R. App. P. 28 and Circuit Rule 28-2 but not with Fed. R. App. P. 32, any
principal brief shall not exceed 40 pages, and an optional reply brief shall not
exceed 20 pages.

Cross Reference to Fed. R. App. P. 32, Circuit Rule 30-1, Excerpts.
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FRAP 33
APPEAL CONFERENCES

The court may direct the attorneys — and, when appropriate, the
parties— to participate in one or more conferences to address any matter that
may aid in disposing of the proceedings, including simplifying the issues and
discussing settlement. A judge or other person designated by the court may
preside over the conference, which may be conducted in person or by
telephone. Before a settlement conference, the attor neys must consult with
their clientsand obtain as much authority asfeasibleto settlethe case. The
court may, as aresult of the conference, enter an order controlling the cour se
of the proceedings or implementing any settlement agr eement.

(Asamended Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 33-1
SETTLEMENT PROGRAM -- APPEAL CONFERENCES

The primary purpose of a prehearing conference shall be to explore settlement
of the dispute that gave rise to the appeal. The judge or court mediator may
require the attendance of parties and counsel. Information disclosed to the judge or
court mediator in settlement discussions shall be kept confidential and shall not be
disclosed to the judges deciding the appeal or to any other person outside the
settlement program participants. (ev. 714

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 33-1

(a) Appeal Settlement Conferences. The settlement program is staffed with
experienced attorney mediators and is an independent unit in the court. 1n any
civil casein which a civil appeals docketing statement must be filed, the court may
direct that a settlement conference be held, in-person or over the telephone, with
counsel, or with counsel and the parties or key personnel, including insurance
representatives. A judge who conducts a settlement conference pursuant to this
rule will not participate in the decision on any aspect of the case, except that he or
she may vote on whether to take a case en banc.

If a caseis selected for a settlement conference, counsel shall be notified, by
order entered within 35 days of the docketing of the appeal or petition, of the date
and time of the conference and whether the conference will be in-person or by
telephone. Theinitial conference normally shall be held within 56 days of the
docketing of the appeal. A caseis presumed released from the Conference
Programif an order scheduling a settlement conference has not been entered
within 56 days of the docketing of the appeal or petition.

Requests by counsel for a settlement conference will be accommodated
whenever possible. Parties may request conferences confidentially, either by
telephone or by letter directed to the chief circuit court mediator.

The briefing schedul e established by the Clerk's office at the time the appeal
is docketed remains in effect unless adjusted by a court mediator to facilitate
settlement, or by the Clerk's office pursuant to Circuit Rule 31-2.2.

Counsel should discuss settlement with their principals prior to a conference
scheduled under this rule and attend the conference with authority to settle.

(b) Appeal Case Management Conference. In any case the court may direct
either sua sponte or upon request of a party that a telephone or in-person case
management conference be held before an appellate commissioner, a senior staff
member in the Clerk s office, or a staff attorney. The purpose of a case
management conference is to manage the appeal effectively and develop a briefing
plan for complex appeals. If a caseis selected for a case management conference,
counsel shall be notified by order of the date and time of the conference. Case
management conferences are held only in exceptional circumstances, such as
complex cases involving numerous separately represented litigants or extensive
district court/agency proceedings. (rev. 1/97)

-135-



(@)

(b)

(©)

(d)

()

FRAP 34
ORAL ARGUMENT
In General.

(1) Party’s Statement. Any party may file, or a court may require by
local rule, a statement explaining why oral argument should, or need
not, be permitted.

(2) Standards. Oral argument must be allowed in every case unlessa
panel of three judges who have examined the briefs and record
unanimously agreesthat oral argument is unnecessary for any of the
following reasons:

(A) theappeal isfrivolous;

(B) thedispositiveissue or issues have been authoritatively decided;
or

(C) thefactsand legal arguments are adequately presented in the
briefsand record, and the decisional process would not be
significantly aided by oral argument.

Notice of Argument; Postponement. The clerk must advise all parties
whether oral argument will be scheduled, and, if so, the date, time, and
place for it, and the time allowed for each side. A motion to postponethe
argument or to allow longer argument must befiled reasonably in advance
of the hearing date.

Order and Contents of Argument. The appellant opens and concludes the
argument. Counsel must not read at length from briefs, records, or
authorities.

Cross-Appeals and Separate Appeals. If thereisa cross-appeal, Rule
28(h) determines which party isthe appellant and which isthe appellee
for purposes of oral argument. Unlessthe court directs otherwise, a cross-
appeal or separate appeal must be argued when theinitial appeal is
argued. Separate parties should avoid duplicative argument.

Nonappearance of a Party. If the appelleefailsto appear for argument,
the court must hear appellant’s argument. If the appellant failsto appear
for argument, the court may hear the appellee’sargument. If neither
party appears, the case will be decided on the briefs, unless the court
ordersotherwise.
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(f) Submission on Briefs. The parties may agreeto submit a case for decision
on the briefs, but the court may direct that the case be ar gued.

(g) Useof Physical Exhibitsat Argument; Removal. Counsdl intending to use
physical exhibits other than documents at the argument must arrange to
place them in the courtroom on the day of the argument befor e the court
convenes. After the argument, counsal must remove the exhibits from the
courtroom, unlessthe court directs otherwise. The clerk may destroy or
dispose of the exhibitsif counsel does not reclaim them within a
reasonable time after the clerk gives notice to remove them.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986;

Apr. 30, 1991, eff. Dec.1, 1991, Apr. 22, 1993, eff. Dec. 1, 1993; May 11, 1998,
eff. Dec. 1, 1998.)
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CIRCUIT RULE 34-1
PLACE OF HEARING

Appeals, applications for origina writs, and petitions to review or enforce
orders or decisions of administrative agencies may be heard at any session of the
court in the circuit, as designated by the Court. Cases are generally heard in the
administrative units where they arise. Petitions to enforce or review orders or
decisions of boards, commissions or other administrative bodies shall be heard in
the administrative unit in which the person affected by the order or decisionisa
resident, unless another place of hearing is ordered by the Court.

CIRCUIT RULE 34-2
CHANGE OF TIME OR PLACE OF HEARING

No change of the day or place assigned for hearing will be made except by
order of the Court for good cause. Only under exceptional circumstances will the
Court grant a request to vacate a setting within 14 days of the date set.

CIRCUIT RULE 34-3
PRIORITY CASES

Any party who believes the case before the Court is entitled to priority in
hearing date by virtue of any statute or rule, shall so inform the Clerk in writing no
later than the filing of the first brief.

Criminal appeals shall have first priority in hearing or submission date.

Civil appealsin the following categories will receive hearing or submission
priority:

(1) Recacitrant witness appeals brought under 28 U.S.C. § 1826;

(2) Habeas corpus petitions brought under Chapter 153 of Title 28;

(3) Applications for temporary or permanent injunctions;

(4) Appeals alleging deprivation of medical care to the incarcerated or other
cruel or unusual punishment;

(5) Appeals entitled to priority on the basis of good cause under
28 U.S.C. §1657.

Any party who believes the caseis entitled to priority in scheduling the date of
hearing or submission solely on the basis of good cause under 28 U.S.C. § 1657
shall file amotion for expedition with the clerk at the earliest opportunity.
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CIRCUIT RULE 34-4

CLASSES OF CASESTO BE
SUBMITTED WITHOUT ORAL ARGUMENT

[abrogated 1/1/99]
(See, Fed. R. App. P. 34(8)(2))

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULES 34-1 TO 34-3

(1) Appeals Raising the Same Issues. When other pending cases raise the
same legal issues, the court may advance or defer the hearing of an appeal so that
related issues can be heard at the same time. Cases involving the same legal issue
are identified through the use of standardized issue codes during the court's
inventory process. The first panel to whom the issue is submitted has priority.
Normally, other panelswill enter orders vacating submission and advise counsel
of the other pending case when it appears that the first panel's decision is likely to
be dispositive of the issue.

Panels may also enter orders vacating submission when awaiting the decision
of a related case before another court or administrative agency.

(2) Oral Argument. Any party to a case may request, or all parties may
agree to request, a case be submitted without oral argument. This request or
stipulation reguires the approval of the panel. Oral argument will not be vacated
if any judge on the panel desiresthat a case be heard. See FRAP 34(f).The Court
thoroughly reviews the briefs before oral argument. Counsel therefore should not
unnecessarily repeat information and arguments already sufficiently covered in
their briefs. Counsel should be completely familiar with the factual record, so as
to be prepared to answer relevant questions.

(3) Disposition. One judge prepares a draft disposition. The draft is sent to
the other two judges for the purpose of obtaining their comments, concurrences, or
dissents. Upon adoption of a majority disposition, the author sendsiit to the Clerk
along with any separate concurring or dissenting opinions.

(4) Mandate. The mandate of the Court shall issue to the lower tribunal 7
days after expiration of the period to file a petition for rehearing unlessthetime is
shortened or enlarged by order. (See FRAP 41.) This allowstime for filing a
petition for rehearing, suggestion for rehearing en banc, and motion for stay of
mandate pending application for writ of certiorari.
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FRAP 35

EN BANC DETERMINATION

(a) When Hearing or Rehearing En Banc May Be Ordered. A majority of

(b)

(©)

the circuit judgeswho arein regular active service may order that an
appeal or other proceeding be heard or reheard by the court of appeals en
banc. An en banc hearing or rehearing isnot favored and ordinarily will
not be ordered unless:

(1) en bancconsideration is necessary to secure or maintain
uniformity of the court’s decisions; or

(2) theproceeding involves a question of exceptional importance.

Petition for Hearing or Rehearing En Banc. A party may petition for a
hearing or rehearing en banc.

(1) The petition must begin with a statement that either:

(A) thepanel decision conflicts with a decision of the United States
Supreme Court or of the court to which the petition is addr essed
(with citation to the conflicting case or cases) and consideration
by the full court istherefore necessary to secure and maintain
uniformity of the court’s decisions; or

(B) theproceeding involves one or more questions of exceptional
importance, each of which must be concisely stated; for example,
a petition may assert that a proceeding presents a question of
exceptional importance if it involves an issue on which the panel
decision conflicts with the authoritative decisions of other United
States Courts of Appealsthat have addressed the issue.

(2) Except by the court’s permission, a petition for an en banc hearing or
rehearing must not exceed 15 pages, excluding material not counted
under Rule 32.

(3) For purposes of the page limit in Rule 35(b)(2), if a party filesboth a
petition for panel rehearing and a petition for rehearing en banc, they
are considered a single document even if they arefiled separately,
unless separatefiling isrequired by local rule.

Timefor Petition for Hearing or Rehearing En Banc. A petition that an
appeal be heard initially en banc must befiled by the date when the

appellee’sbrief isdue. A petition for arehearing en banc must befiled
within thetime prescribed by Rule 40 for filing a petition for rehearing.
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(d) Number of Copies. The number of copiesto be filed must be prescribed
by local rule and may be altered by order in a particular case.

(e) Response. Noresponse may befiled to a petition for an en banc
consideration unlessthe court orders aresponse.

(f) Call for aVote. A vote need not be taken to determine whether the case
will be heard or reheard en banc unless a judge callsfor a vote.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Dec. 1, 1994; May 11, 1998, €ff.
Dec. 1, 1998.)
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CIRCUIT RULE 35-1
PETITION FOR REHEARING EN BANC

Where a petition for arehearing en banc is made pursuant to FRAP 35(b) as
part of a petition for rehearing, a reference to such suggestion, as well asto the
petition for rehearing, shall appear on the cover of the petition.

When the opinion of a panel directly conflicts with an existing opinion by
another court of appeals and substantially affects a rule of national application in
which there is an overriding need for national uniformity, the existence of such
conflict is an appropriate ground for suggesting a rehearing en banc.

CIRCUIT RULE 35-2
OPPORTUNITY TO RESPOND

Where a party petitions for hearing or rehearing en banc, the Court will not
order a hearing or rehearing without giving the other parties an opportunity to
express their views whether hearing or rehearing en banc is appropriate. Where
no petition for en banc review isfiled, the Court will not ordinarily order a
hearing or rehearing en banc without giving counsel an opportunity to respond on
the appropriateness of such a hearing.

CIRCUIT RULE 35-3
LIMITED EN BANC COURT

The en banc court, for each case or group of related cases taken en banc, shall
consist of the Chief Judge of this circuit and 10 additional judges to be drawn by
lot from the active judges of the Court. In the absence of the Chief Judge, an 11th
active judge shall be drawn by lot, and the most senior active judge on the panel
shall preside.

The drawing of the en banc court will be performed by the Clerk or a deputy
clerk of the Court in the presence of at least one judge and shall take place on the
first working day following the date of the order taking the case or group of related
cases en banc.

If ajudge whose name is drawn for a particular en banc court is disqualified,
recused, or knows that he or she will be unable to sit at the time and place
designated for the en banc case or cases, the judge will immediately notify the
Chief Judge who will direct the Clerk to draw a replacement judge by lot.

Notwithstanding the provision herein for random drawing of names by lot, if a
judgeis not drawn on any of three successive en banc courts, that judge's name
shall be placed automatically on the next en banc court.
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In appropriate cases, the Court may order a rehearing by the full court
following a hearing or rehearing en banc.

Cross Reference: FRAP 40, Petition for Rehearing.

CIRCUIT ADVISORY COMMITTEE NOTE TO
RULES35-1 TO 35-3

(1) Calculation of Filing Deadline. Litigants are reminded that a petition
for rehearing en banc must be received by the clerk in San Francisco on the due
date. See Federal Rule of Appellate Procedure 25(a)(1) and (2)(A) and Circuit
Rule 25-2; see also, United States v. James, 146 F.3d 1183 (9th Cir. 1998).
Pursuant to General Order 6.3a, the clerk may grant (1) upon motion or sua
sponte, an extension of time of no more than seven (7) daysin all cases subject to
the 14-day filing period and (2) upon motion, an extension of time of no more than
thirty (30) daysin direct criminal appeals.

(2) Petition for Rehearing for En Banc. When the clerk receives a timely
petition for rehearing en banc, copies are sent to all active judges. If the panel
grants a rehearing it so advises the other members of the Court, and the petition
for rehearing en banc is deemed rejected without prejudice to its renewal after the
panel completes action on the rehearing. Cases are rarely reheard en banc.

If no petition for rehearing en banc has been submitted and the panel votes to
deny rehearing an order to that effect will be prepared and filed.

If a petition for rehearing en banc has been made, any judge may, within 21
days from receipt of the en banc petition, request the panel to make known its
recommendation as to en banc consideration. Upon receipt of the panel’s
recommendation, any judge has 14 daysto call for en banc consideration,
whereupon a vote will be taken. If no judge reguests or gives notice of an
intention to request en banc consideration within 21 days of the receipt of the en
banc petition, the panel will enter an order denying rehearing and rejecting the
petition for rehearing en banc.

Any active judge who is not recused or disqualified and who entered upon
active service before the request for an en banc vote is eligible to vote. A judge
who takes senior status after a call for a vote may not vote or be drawn to serve on
en banc court. Thisruleis subject to two exceptions. (1) a judge who takes senior
status during the pendency of an en banc case for which the judge has already
been chosen as a member of the en banc court may continue to serve on that court
until the case isfinally disposed of; and (2) a senior judge may elect to be eligible,
in the same manner as an active judge, to be selected as a member of the en banc
court when it reviews a decision of a panel of which the judge was a member.

The En Banc Coordinator notifies the judges when voting is complete. If the
recommendation or request fails of a majority, the En Banc Coordinator notifies
the judges and the panel resumes control of the case. The panel then enters an
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appropriate order denying en banc consideration. The order will not specify the
vote tally.

(3) Grant of Rehearing En Banc. When the court votes to rehear a matter
en banc, the Chief Judge will enter an order so indicating. The vote tally is not
communicated to the parties. The opinion of the three-judge panel is withdrawn
unless the en banc court orders otherwise.

After the en banc court is chosen, the judges on the panel decide whether
there will be oral argument or additional briefing. If thereisto be oral argument,
the Chief Judge (or the next senior active judge as the case may be) will enter an
order designating the date, time and place of argument. If no oral argument isto
be heard, the Chief Judge will designate a date, time, and place for a conference
of the en banc court. That date will ordinarily be the submission date of the case.
If any issues have been isolated for specific attention, the order may also set forth
those issues and additional briefing may be ordered. Upon the submission of a
case to the en banc court, the judge senior in service among those voting with the
majority assigns the writing of the majority disposition. (rev. 1/99)

Cross Reference: Fed. R. App. P. 32(c)(2); Fed. R. App. P. 40.

CIRCUIT RULE 35-4
FORMAT; NUMBER OF COPIES

(8) Format/L ength of Petition and Answer

The format and length of a petition for rehearing en banc and any answer
shall be governed by Ninth Circuit Rule 40-1(a).

The petition or answer must be accompanied by the completed certificate of
compliance found at Form 11. (New Rule 7/1/2000)

(b) Number of Copies
A petition for rehearing en banc shall be filed in an original and 50 copies.
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FRAP 36
ENTRY OF JUDGMENT; NOTICE

(c) Entry. A judgment isentered when it isnoted on the docket. Theclerk
must prepare, sign, and enter the judgment:

(1) after receiving the court’s opinion — but if settlement of the
judgment’sform isrequired, after final settlement; or

(2) if ajudgment isrendered without an opinion, asthe court instructs.
(b) Notice. On the date when judgment is entered, the clerk must mail to all

parties a copy of the opinion — or the judgment, if no opinion was
written — and a notice of the date when the judgment was enter ed.
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CIRCUIT RULE 36-1
OPINIONS, MEMORANDA, ORDERS; PUBLICATION

Each written disposition of a matter before this Court shall bear under the
number in the caption the designation OPINION, or MEMORANDUM, or
ORDER. A written, reasoned disposition of a case or motion which is designated
as an opinion under Circuit Rule 36-2 isan OPINION of the Court. It may be an
authored opinion or a per curiam opinion. A written, reasoned disposition of a
case or amotion which is not intended for publication under Circuit Rule 36-2 isa
MEMORANDUM. Any other disposition of a matter before the Court is an
ORDER. A memorandum or order shall not identify its author, nor shall it be
designated "Per Curiam.”

All opinions are published; no memoranda are published; orders are not
published except by order of the court. Asused in thisrule, the term
PUBLICATION means to make a disposition available to legal publishing
companies to be reported and cited.

CIRCUIT RULE 36-2
CRITERIA FOR PUBLICATION

A written, reasoned disposition shall be designated as an OPINION only if it:

(a) Establishes, alters, modifies or clarifiesarule of law, or

(b) Callsattention to arule of law which appears to have been generally
overlooked, or

(c) Criticizes existing law, or

(d) Involvesalegal or factual issue of unique interest or substantial public
importance, or

(e) Isadisposition of acase in which there is a published opinion by alower
court or administrative agency, unless the panel determines that publication is
unnecessary for clarifying the panel's disposition of the case, or

(f) Isadisposition of acase following areversal or remand by the United
States Supreme Court, or

(g) Isaccompanied by a separate concurring or dissenting expression, and the
author of such separate expression requests publication of the disposition of the
Court and the separate expression.
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CIRCUIT RULE 36-3
CITATION OF UNPUBLISHED DISPOSITIONS OR ORDERS

(8) Not Precedent: Unpublished dispositions and orders of this Court are not
binding precedent, except when relevant under the doctrine of law of the case,
res judicata, and collateral estoppel.

(b) Citation: Unpublished dispositions and order of this Court may not be cited to
or by the courts of this circuit, except in the following circumstances.

(i) They may be cited to this Court or to or by any other court in this circuit
when relevant under the doctrine of law of the case, res judicata, or
collateral estoppel.

(i) They may be cited to this Court or by any other courtsin this circuit for
factual purposes, such as to show double jeopardy, sanctionable conduct,
notice, entitlement to attorneys’ fees, or the existence of arelated case.

(iii) They may be cited to this Court in arequest to publish a disposition or
order made pursuant to Circuit Rule 36-4, or in a petition for panel
rehearing or rehearing en banc, in order to demonstrate the existence of a
conflict among opinions, dispositions, or orders.

(c) Attach Copy: A copy of any cited unpublished disposition or order must be
attached to the document in which it is cited, as an appendix. (New Rule 7/1/2000)

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 36-3

Circuit Rule 36-3 has been adopted for a limited 30-month period, beginning
July 1, 2000 and ending December 31, 2002. Litigantsare invited to submit
comments regarding the rule to the Clerk during the first 24 months of the trial
period. After the rule has been in effect for 24 months, the Advisory Committee on
Rules will study and report to the Court on the frequency with which unpublished
dispositions are cited to the Court and on any problems or concerns associated
with the rule. The Advisory Committee will also issue a recommendation on
whether the rule should be made permanent. Unless, by December 31, 2002, the
Court votes affirmatively to extend the rule, it will automatically expire on
December 31, 2002, and the former version of Circuit Rule 36-3 will be reinstated.

(New Rule 7/1/2000)

CIRCUIT RULE 36-4
REQUEST FOR PUBLICATION
Publication of any unpublished disposition may be requested by letter
addressed to the Clerk, stating concisely the reasons for publication. Such a

request will not be entertained unless received within 60 days of the issuance of
this Court's disposition. A copy of the request for publication must be served on
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the parties to the case. The parties will have 10 days from the date of service to
notify the Court of any objections they may have to the publication of the
disposition. If such arequest is granted, the unpublished disposition will be
redesignated an opinion.

CIRCUIT RULE 36-5
ORDERS FOR PUBLICATION

An order may be specially designated for publication by a majority of the
judges acting and when so published may be used for any purpose for which an
opinion may be used. Such a designation should be indicated when filed with the
Clerk by the addition of the words "FOR PUBLICATION" on a separate line.

CIRCUIT RULE 36-6
PERIODIC NOTICE TO PUBLISHING COMPANIES

A list of al cases that have been decided by written unpublished disposition
will be made available periodicaly to legal publishing companies for notation in its
reports. Thelist shall set forth concluding disposition in each case, such as,
"Affirmed," "Reversed,” "Dismissed," or "Enforced.”

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULES 36-1 TO 36-6

The clerk's office is not given advance notice as to when a disposition will be
delivered by the judges for filing and, therefore, cannot supply such information to
counseal. When a disposition is filed, the Clerk mails notice of entry of judgment
and a copy of the disposition to counsel and the district judge from whom the
appeal was taken. All dispositions are public. Once a disposition is filed with the
Clerk, anyone may obtain copies of printed decisions by making a written request
to the clerk's office, accompanied by a $2.00 fee and self-addressed envelope.
Opinions are also available on the day of filing on the Court's electronic bulletin
board service. For information on how to access the system, contact the Public
Information Unit at (415) 556-9800. One may also receive copies of the Court's
dlip opinions, as they are printed, upon the payment of an annual subscription fee.
Printed slip opinions are subject to typographical and printing error. The
cooperation of the Bar in calling apparent errorsto the attention of the clerk's
officeis solicited.

Upon disposition of an appeal arising out of a bankruptcy court the Clerk of
this Court shall furnish a copy of such disposition to the bankruptcy judge who
initially ruled on the matter.
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FRAP 37
INTEREST ON JUDGMENT
(a) When the Court Affirms. Unlessthe law provides otherwise, if a money
judgment in acivil caseis affirmed, whatever interest is allowed by law is
payable from the date when the district court’s judgment was entered.
(b) When the Court Reverses. If the court modifiesor reversesajudgment

with a direction that a money judgment be entered in the district court,
the mandate must contain instructions about the allowance of interest.
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FRAP 38
FRIVOLOUS APPEAL — DAMAGESAND COSTS
If a court of appeals determinesthat an appeal isfrivolous, it may, after a
separately filed motion or notice from the court and reasonable opportunity to

respond, award just damages and single or double coststo the appellee.

(Asamended Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)
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FRAP 39

COSTS

(a) Against Whom Assessed. The following rules apply unlessthe law

(b)

(©)

(d)

provides or the court orders otherwise:

(1) if an appeal is dismissed, costs are taxed against the appellant, unless
the parties agree otherwise;

(2) if ajudgment is affirmed, costs ar e taxed against the appellant;
(3) if ajudgment isreversed, costs are taxed against the appellee;

(4) if ajudgment isaffirmed in part, reversed in part, modified, or
vacated, costs are taxed only asthe court orders.

Costs For and Against the United States. Costsfor or against the United
States, its agency, or officer will be assessed under Rule 39(a) only if
authorized by law.

Costs of Copies. Each court of appeals must, by local rule, fix the
maximum rate for taxing the cost of producing necessary copies of a brief
or appendix, or copies of records authorized by Rule 30(f). Therate must
not exceed that generally charged for such work in the area wherethe
clerk’soffice islocated and should encourage economical methods of

copying.
Bill of Costs: Objections; Insertion in Mandate.

(1) A party who wants costs taxed must — within 14 days after entry of
judgment — file with the circuit clerk, with proof of service, an
itemized and verified bill of costs.

(2) Objections must be filed within 10 days after service of the bill of
costs, unlessthe court extends the time.

(3) Theclerk must prepare and certify an itemized statement of costs for
insertion in the mandate, but issuance of the mandate must not be
delayed for taxing costs. If the mandate issues before costs are finally
determined, the district clerk must — upon thecircuit clerk’s
request — add the statement of costs, or any amendment of it, to the
mandate.
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(e) Costson Appeal Taxablein the District Court. The following costs on
appeal aretaxablein thedistrict court for the benefit of the party entitled
to costsunder thisrule:

(1) thepreparation and transmission of therecord;

(2) thereporter’stranscript, if needed to determine the appeal;

(3) premiums paid for a supersedeas bond or other bond to preserve
rights pending appeal; and

(4) thefeefor filing the notice of appeal.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986;
May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 39-1
COSTSAND ATTORNEY S FEES ON APPEAL

39-1.1 Support for Bill of Costs
The itemized and verified bill of costs required by FRAP 39(d) shall be
submitted on the standard form provided by this court. It shall include the
following information:
(1) Thenumber of copies of the briefs or other documents reproduced;

and
(2) Theactual cost per page for each document.

39-1.2  Number of Briefs and Excerpts

Costs will be allowed for 18 copies of each brief plus 2 copies for each party to
be served, unless the Court shall direct a greater number of briefs to be filed than
required under Circuit Rule 31-1.

Costs will be allowed for six (6) copies of the excerpts of record plus 1 copy for
each party required to be served, unless the Court shall direct a greater number of
excerpts to be filed than required under Circuit Rule 31 -1.

39-1.3 Cost of Reproduction

In taxing costs for printing or photocopying documents, the clerk shall tax
costs at arate not to exceed twenty (20) cents per page, or at actual cost, whichever
shall beless.

39-1.4 Untimely Filing

Untimely cost bills will be denied unless a motion showing good cause is filed
with the bill. (ev. 7103

39-1.5 Objection to Bill of Costs

If an objection to a cost hill isfiled, the cost bill shall be treated as a motion
under FRAP 27, and the objection shall be treated as a response thereto.

The Clerk or adeputy clerk may prepare, sign, and enter an order disposing of
acost hill, subject to reconsideration by the court if exception isfiled within 10
days after the entry of the order. (rev. 7/93)

39-1.6 Request for Attorneys Fees

Absent a statutory provision to the contrary, arequest for attorneys fees,
including arequest for attorneys fees and expenses in administrative agency
adjudications under 28 U.S.C. § 2412(d)(3), shall be filed with the Clerk, with
proof of service, within 14 days from the expiration of the period within which a
petition for rehearing or suggestion for rehearing en banc may be filed, unless a
timely petition for rehearing or suggestion for rehearing en banc isfiled. If a
timely petition for rehearing or a suggestion for rehearing en banc isfiled, a
request for attorneys fees shall be filed within 14 days after the court’ s disposition
of such petition or suggestion. The request must be filed separately from any cost
bill.

[last paragraph abrogated 7/1/97]

39-1.7 Opposition to Request for Attorneys Fees

Any party from whom attorneys fees are requested may file an objection to the
request. The objection shall be filed with the Clerk, with proof of service, within
14 days after service of the request.
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39-1.8 Request for Transfer

Any party who is or may be eligible for attorneys fees on appeal to this Court
may, within the time permitted in Circuit Rule 39-1.6, file a motion to transfer
consideration of attorneys fees on appeal to the district court or administrative
agency from which the appeal was taken.

39-1.9 Referral to Appellate Commissioner

When the court has awarded attorneys fees on appeal or on application for
extraordinary writ, and a party objects to the amount of attorneys fees requested by
the prevailing party, the court may refer to the Appellate Commissioner the
determination of an appropriate amount of attorneys fees. The court may direct
the Appellate Commissioner to make a recommendation to the court or to issue an
order awarding attorneys fees. Any such order issued by the Appellate
Commissioner is subject to reconsideration by the court. (rev. 1/97)

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 39-1.6

Forms for cost bills and attorneys fees are found as Appendices 9 and 10 to
these Rules. The forms are also available from the Clerk’ s Office.

CIRCUIT RULE 39-2

ATTORNEY S FEES AND EXPENSES
UNDER THE EQUAL ACCESS TO JUSTICE ACT

39-21  Applications for Fees

An application to this Court for an award of fees and expenses pursuant to 28
U.S.C. § 2412(d)(1)(B) shall identify the applicant and the proceeding for which
an award is sought. The application shall show the nature and extent of services
rendered in this appeal, that the applicant has prevailed, and shall identify the
position of the United States Government or an agency thereof in the proceeding
that the applicant alleges was not substantially justified. The party applying shall
submit the required information on Form A.O. 291, available from the Clerk of the
Court.

39-2.2  Ptitions by Permission [abrogated 1/96]
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FRAP 40
PETITION FOR PANEL REHEARING
(a) Timeto File; Contents; Answer; Action by the Court if Granted.

(1) Time. Unlessthetimeisshortened or extended by order or local rule,
a petition for panel rehearing may be filed within 14 days after entry
of judgment. But in acivil case, if the United States or its officer or
agency isa party, the time within which any party may seek
rehearing is 45 days after entry of judgment, unless an order shortens
or extendsthetime.

(2) Contents. The petition must state with particularity each point of law
or fact that the petitioner believesthe court has overlooked or
misapprehended and must argue in support of the petition. Oral
argument is not per mitted.

(3) Answer. Unlessthe court requests, no answer to a petition for panel
rehearing is permitted. But ordinarily rehearing will not be granted
in the absence of such arequest.

(4) Action by the Court. If a petition for panel rehearing is granted, the
court may do any of the following:

(A) makeafinal disposition of the case without rear gument;

(B) restorethe casetothe calendar for reargument or resubmission;
or

(C) issueany other appropriate order.
(b) Form of Petition; Length. The petition must comply in form with Rule 32.
Copies must be served and filed as Rule 31 prescribes. Unlessthe court

permitsor alocal rule provides otherwise, a petition for panel rehearing
must not exceed 15 pages.

(Asamended Apr. 30, 1979, &ff. Aug. 1, 1979; Dec. 1, 1994; May 11, 1998, ff.
Dec. 1, 1998.)
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CIRCUIT RULE 40-1
FORMAT; NUMBER OF COPIES
[Previoustext abrogated 1/1/99]

(8) Format/L ength of Petition and Answer

The format of a petition for panel rehearing or rehearing en banc and any
answer shall be governed by Federal Rule of Appellate Procedure 32(c)(2). The
petition shall not exceed 15 pages unless it complies with the alternative length
limitations of 4,200 words or 390 lines of text. An answer, when ordered by the
Court, shall comply with the same length limitations as the petition.

If an unrepresented litigant elects to file aform brief pursuant to Circuit Rule
28-1, apetition for panel rehearing or for rehearing en banc need not comply with
Federal Rule of Appellate Procedure 32.

The petition or answer must be accompanied by the completed certificate of
compliance found at Form 11. (New Rule 7/2/2000 - Section A, above.)

(b) Number of Copies

If a petition for panel rehearing does not include a petition for rehearing en
banc, an original and 3 copies shall be filed. If a petition for panel rehearing
includes a petition for rehearing en banc, an original and 50 copies shall be filed.

[Cross Reference Fed. R. App. P. 32, Form of Briefs; Circuit Rule 32-5,
Unrepresented Litigants; Circuit Rule 28-1, Briefs, Applicable Rules]

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 40-1

Litigants are reminded that a petition for rehearing en banc must be received
by the clerk in San Francisco on the due date. See Federal Rule of Appellate
Procedure 25(a)(1) and (2)(A) and Circuit Rule 25-2; see also, United States v.
James, 146 F.3d 1183 (9th Cir. 1998). Pursuant to General Order 6.3a, the clerk
may grant (1) upon motion or sua sponte, an extension of time of no more than
seven (7) daysin all cases subject to the 14-day filing period and (2) upon mation,
an extension of time of no more than thirty (30) daysin direct criminal appeals.

CIRCUIT RULE 40-2
PUBLICATION OF PREVIOUSLY UNPUBLISHED DISPOSITION

An order to publish a previously unpublished memorandum disposition in
accordance with Circuit Rule 36-4 extends the time to file a petition for rehearing
to 14 days after the date of the order of publication or, in all civil casesin which
the United States or an agency or officer thereof is a party, 45 days after the date of
the order of publication. If the mandate has issued, the petition for rehearing shall
be accompanied by a motion to recall the mandate. (rev. 1/96)
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FRAP 41

MANDATE: CONTENTS; ISSUANCE AND EFFECTIVE DATE; STAY

(a) Contents. Unlessthe court directsthat a formal mandate issue, the

(b)

(c)
(d)

mandate consists of a certified copy of the judgment, a copy of the court’s

opinion, if any, and any direction about costs.

When Issued. The court’s mandate must issue 7 days after thetimetofile

a petition for rehearing expires, or 7 days after entry of an order denying

atimely petition for panel rehearing, rehearing en banc, or motion for

stay of mandate, whichever islater. The court may shorten or extend the
time.

Effective Date. The mandate is effective when issued.

Staying the Mandate.

(1) On Petition for Rehearing or Motion. Thetimely filing of a petition
for panel rehearing, petition for rehearing en banc, or motion for stay
of mandate, stays the mandate until disposition of the petition or
motion, unless the court ordersotherwise.

(2) Pending Petition for Certiorari.

(A) A party may move to stay the mandate pending the filing of a
petition for awrit of certiorari in the Supreme Court. The
motion must be served on all parties and must show that the
certiorari petition would present a substantial question and that
thereisgood cause for a stay.

(B) Thestay must not exceed 90 days, unlessthe period is extended
for good cause or unlessthe party who obtained the stay filesa
petition for the writ and so notifiesthe circuit clerk in writing
within the period of the stay. In that case, the stay continues
until the Supreme Court’sfinal disposition.

(C) Thecourt may require abond or other security as a condition to
granting or continuing a stay of the mandate.

(D) Thecourt of appeals must issue the mandate immediately when a
copy of a Supreme Court order denying the petition for writ of
certiorari isfiled.

(Asamended Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 41-1
STAY OF MANDATE

In the interest of minimizing unnecessary delay in the administration of
criminal justice, amotion for stay of mandate pursuant to FRAP 41(b), pending
petition to the Supreme Court for certiorari, will not be granted as a matter of
course, but will be denied if the Court determines that the petition for certiorari
would be frivolous or filed merely for delay.

In other cases including National Labor Relations Board proceedings, the
Court may likewise deny a motion for stay of mandate upon the basis of a similar
determination.

CIRCUIT ADVISORY COMMITTEE
NOTE TO RULE 41-1

Only in exceptional circumstanceswill a panel order the mandate to issue
immediately upon the filing of a disposition. Such circumstances include cases
where a petition for rehearing, suggestion for rehearing en banc, or petition for
writ of certiorari would be legally frivolous; or where an emergency situation
requires that the action of the Court become final and mandate issue at once. The
mandate will not be stayed automatically upon the filing of an application to the
Supreme Court for writ of certiorari. However, a stay may be granted upon
motion.

When the Court receives a motion for stay or recall of mandate, the Clerk
sends it to the author of the disposition or if the author is a visiting judge, to the
presiding judge of the panel. The author or presiding judge rules on the motion.
The motion will not be routinely granted; it will be denied if the Court determines
that the application for certiorari would be frivolous or is made merely for delay.
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FRAP 42

VOLUNTARY DISMISSAL

(a) Dismissal in the District Court. Before an appeal has been docketed by

(b)

the circuit clerk, thedistrict court may dismiss the appeal on the filing of
a stipulation signed by all parties or on the appellant’s motion with notice
to all parties.

Dismissal in the Court of Appeals. Thecircuit clerk may dismissa
docketed appeal if the partiesfile a signed dismissal agreement specifying
how costs areto be paid and pay any feesthat are due. But no mandate or
other process may issue without a court order. An appeal may be
dismissed on the appellant’s motion on terms agreed to by the parties or
fixed by the court.
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CIRCUIT RULE 42-1
DISMISSAL FOR FAILURE TO PROSECUTE

When an appellant fails to file atimely record, pay the docket fee, file atimely
brief, or otherwise comply with rules requiring processing the appeal for hearing,
an order may be entered by the clerk dismissing the appeal. In all instances of
failure to prosecute an appeal to hearing as required, the Court may take such
other action as it deems appropriate, including imposition of disciplinary and
monetary sanctions on those responsible for prosecution of the appeal.

CIRCUIT RULE 42-2
TERMINATION OF BAIL FOLLOWING DISMISSAL
Upon dismissal of an appeal in any case in which an appellant has obtained a
release from custody upon a representation that he is appealing the judgment of the
district court, the Clerk will notify the appropriate district court that the appeal has

been dismissed and that the basis for the continued release on bail or recognizance
no longer exists.
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FRAP 43

SUBSTITUTION OF PARTIES

(a) Death of a Party.

)

2

3

After Notice of Appeal IsFiled. If a party dies after a notice of appeal
has been filed or while a proceeding is pending in the court of appeals,
the decedent’s personal representative may be substituted as a party
on motion filed with the circuit clerk by the representative or by any
party. A party’smotion must be served on therepresentativein
accordance with Rule 25. If the decedent has no representative, any
party may suggest the death on the record, and the court of appeals
may then direct appropriate proceedings.

Before Notice of Appeal IsFiled — Potential Appéllant. If a party
entitled to appeal diesbefore filing a notice of appeal, the decedent’s
per sonal representative— or, if thereis no personal representative,
the decedent’ s attorney of record — may file a notice of appeal within
thetime prescribed by these rules. After the notice of appeal isfiled,
substitution must bein accordance with Rule 43(a)(1).

Before Notice of Appeal IsFiled — Potential Appellee. If a party
against whom an appeal may be taken dies after entry of a judgment
or order in thedistrict court, but before a notice of appeal isfiled, an
appellant may proceed as if the death had not occurred. After the
notice of appeal isfiled, substitution must be in accordance with Rule
43(a)(1).

(b) Substitution for a Reason Other Than Death. If a party needsto be
substituted for any reason other than death, the procedure prescribed in
Rule 43(a) applies.

(c) Public Officer: Identification; Substitution.

)

Identification of Party. A public officer who isa party to an appeal or
other proceeding in an official capacity may be described as a party
by the public officer’s official titlerather than by name. But the court
may requirethe public officer’snameto be added.

(2) Automatic Substitution of Officeholder. When a public officer who is

a party to an appeal or other proceeding in an official capacity dies,
resigns, or otherwise ceasesto hold office, the action does not abate.
The public officer’s successor is automatically substituted as a party.
Proceedings following the substitution are to be in the name of the
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substituted party, but any misnomer that does not affect the
substantial rights of the parties may be disregarded. An order of
substitution may be entered at any time, but failureto enter an order
does not affect the substitution.

(Asamended Mar. 10, 1986, eff. July 1, 1986; May 11, 1998, eff. Dec. 1, 1998.)
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FRAP 44

CASESINVOLVING A CONSTITUTIONAL QUESTION
WHEN THE UNITED STATESISNOT A PARTY

If a party questions the constitutionality of an Act of Congressin a
proceeding in which the United Statesor its agency, officer, or employeeis not
a party in an official capacity, the questioning party must give written notice
to thecircuit clerk immediately upon thefiling of therecord or as soon asthe
question israised in the court of appeals. The clerk must then certify that fact

to the Attorney General.
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FRAP 45

CLERK'SDUTIES

(a) General Provisions.

)

2

Qualifications. Thecircuit clerk must take the oath and post any
bond required by law. Neither the clerk nor any deputy clerk may
practice as an attorney or counselor in any court while in office.

When Court IsOpen. The court of appealsis always open for filing
any paper, issuing and retur ning process, making a motion, and
entering an order. Theclerk’soffice with the clerk or a deputy in
attendance must be open during business hours on all days except
Saturdays, Sundays, and legal holidays. A court may provide by local
ruleor by order that the clerk’s office be open for specified hourson
Saturdays or on legal holidays other than New Year’s Day, Martin
Luther King, Jr.’s Birthday, Presidents Day, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, and Christmas Day.

(b) Records.

(©)

)

2

3

The Docket. Thecircuit clerk must maintain a docket and an index of
all docketed casesin the manner prescribed by the Director of the
Administrative Office of the United States Courts. Theclerk must
record all papersfiled with the clerk and all process, orders, and
judgments.

Calendar. Under the court’sdirection, the clerk must preparea
calendar of cases awaiting argument. In placing cases on the calendar
for argument, the clerk must give preferenceto appealsin criminal
cases and to other proceedings and appeals entitled to preference by
law.

Other Records. Theclerk must keep other books and records
required by the Director of the Administrative Office of the United
States Courts, with the approval of the Judicial Conference of the
United States, or by the court.

Notice of an Order or Judgment. Upon the entry of an order or judgment,
the circuit clerk must immediately serve by mail a notice of entry on each
party to the proceeding, with a copy of any opinion, and must note the
mailing on the docket. Service on a party represented by counsel must be
made on counsel.
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(d) Custody of Recordsand Papers. The circuit clerk has custody of the
court’srecords and papers. Unlessthe court ordersor instructs
otherwise, the clerk must not permit an original record or paper to be
taken from the clerk’s office. Upon disposition of the case, original papers
constituting the record on appeal or review must bereturned to the court
or agency from which they werereceived. The clerk must preserve a copy
of any brief, appendix, or other paper that has been filed.

(Asamended Mar. 1, 1971, eff. July 1, 1971; Mar. 10, 1986, eff. July 1, 1986;
May 11, 1998, eff. Dec. 1, 1998.)
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FRAP 46
ATTORNEYS
(8) Admission totheBar.

(1) Eligibility. An attorney iséligiblefor admission to the bar of a court
of appealsif that attorney is of good moral and professional character
and isadmitted to practice befor e the Supreme Court of the United
States, the highest court of a state, another United States court of
appeals, or a United Statesdistrict court (including the district courts
for Guam, the Northern Mariana Islands, and the Virgin Islands).

(2) Application. An applicant must file an application for admission, on a
form approved by the court that contains the applicant’s personal
statement showing eligibility for membership. The applicant must
subscribe to the following oath or affirmation:

“I, , do solemnly swear [or affirm] that | will
conduct myself as an attorney and counselor of this
court, uprightly and according to law; and that | will
support the Constitution of the United States.”

(3) Admission Procedures. On written or oral motion of a member of the
court’sbar, the court will act on the application. An applicant may be
admitted by oral motion in open court. But, unlessthe court orders
otherwise, an applicant need not appear beforethe court to be
admitted. Upon admission, an applicant must pay the clerk the fee
prescribed by local rule or court order.

(b) Suspension or Disbarment.

(1) Standard. A member of the court’s bar is subject to suspension or
disbarment by the court if the member:

(A) hasbeen suspended or disbarred from practice in any other
court; or

(B) isquilty of conduct unbecoming a member of the court’s bar.
(2) Procedure. The member must be given an opportunity to show good

cause, within the time prescribed by the court, why the member
should not be suspended or disbarred.
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(3) Order. Thecourt must enter an appropriate order after the member
responds and a hearing is held, if requested, or after thetime
prescribed for aresponse expires, if no responseis made.

(c) Discipline. A court of appeals may discipline an attorney who practices
beforeit for conduct unbecoming a member of the bar or for failureto
comply with any court rule. First, however, the court must afford the
attorney reasonable notice, an opportunity to show cause to the contrary,
and, if requested, a hearing.

(Asamended Mar. 10, 1986, eff. July 1, 1986; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT ADVISORY COMMITTEE NOTE
REGARDING SANCTIONS

Under existing authority, the Court may impose monetary sanctions as
follows:

(1) Against a party, its counsel, or both, under FRAP 38, where the Court
determines that "an appeal is frivolous, it may award just damages and single or
double costs to the appellee.”

(2) Against a party, its counsel, or both under 28 U.S.C. Section 1912,

"[w] here ajudgment is affirmed by . . . a court of appeals, the court in its
discretion may adjudge to the prevailing party just damages for his delay, and
single or double costs.”

(3) Under 28 U.SC. Section 1927, where counsel "so multiplies the
proceedings in any case unreasonably or vexatiously" counsel "may be required
by the court to satisfy personally the excess costs, expenses and attorneys fees
reasonably incurred because of such conduct.”

(4) Under Circuit Rules 17-3 and 30-2, against counsel who "vexatiously and
unreasonably increases the cost of litigation by inclusion of unnecessary material
in the excerpts of record.”

(5) Under Circuit Rule 42-1, against counsel for "failure to prosecute an
appeal to hearing as required" by FRAP and the Circuit Rules.

(6) Against counsel for failure to comply with the requirements of FRAP 28
and Circuit Rules 28-1 through 28-3, dealing with the form and content of briefs
on appeal. See e.q., Mitchel v. General Electric Co., 689 F.2d 877 (9th Cir.
1982).

(7) Under FRAP 46(c), against counsel for failure to comply with the Federal
Rules of Appellate Procedure or any Circuit Rule.

(8) Against counsel for conduct which violates the orders or other
instructions of the Court.

(9) Under the inherent powers of the Court. See e.g., Chambers v. Nasco,
Inc., 501 U.S. 32, 45-50 (1991); Roadway Express Inc. v. Piper, 447 U. S. 752,
764-67 (1980); and Golden Eagle v. Burroughs Corp., 809 F.2d 584 (9th Cir.
1987).
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CIRCUIT RULE 46-1
ATTORNEYS

46-1.1 Formsfor Written Motions

Written motions for admission to the bar of the court shall be on the form
approved by the Court and furnished by the Clerk. (ev. 7193)

46-1.2 Timefor Application

Any attorney who causes a case to be docketed in this Court or who enters an
appearance in this Court, and who is not already admitted to the Bar of the Court,
shall simultaneously apply for admission. (ev. 7/3)

CIRCUIT RULE 46-2

DUTY OF COUNSEL TO PROSECUTE
APPEAL DILIGENTLY

Abrogated 7/95

CIRCUIT RULE 46-3
CHANGE OF ADDRESS
Changes in the address of counsel and pro se litigants must be reported to the
Clerk of this Court immediately and in writing.
CIRCUIT RULE 46-4
PARTICIPATION OF LAW STUDENTS
An eligible law student acting under the supervision of a member of the bar of
this Court may appear on behalf of any client in a case before this Court with the
written consent of the client if the Requirements for Student Practice before this

Court are met. The Requirements for Student Practice are available from the Clerk
of Court.
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CIRCUIT RULE 46-5

RESTRICTIONS ON PRACTICE
BY FORMER COURT EMPLOYEES

No former employee of the court shall participate or assist, by way of
representation, consultation, or otherwise, in any case that was pending in the
Court during the employee's period of employment. It shall be the responsibility of
any former employee, as well as the persons employing or associating with a
former employee in the practice of law before this Court, to ensure compliance
with thisrule.

If it is shown that this rule would cause a substantial hardship with reference
to a particular case, an attorney who is aformer employee may apply to the Court
for an exemption. The application must demonstrate that there has been a strict
compliance with the rule with reference to the particular case and in all other
matters, that the attorney had no direct or indirect involvement with the case
during employment with the Court, and that the attorney was not employed or
assigned in the chambers of any judge who participated in the case.
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FRAP 47

LOCAL RULESBY COURTSOF APPEALS

(a) Local Rules.

(b)

(1) Each court of appeals acting by a majority of itsjudgesin regular

active service may, after giving appropriate public notice and
opportunity for comment, make and amend rules governing its
practice. A generally applicable direction to partiesor lawyers
regarding practice before a court must bein alocal rulerather than
an internal operating procedure or standing order. A local rule must
be consistent with — but not duplicative of — Acts of Congress and
rules adopted under 28 U.S.C. § 2072 and must conform to any
uniform numbering system prescribed by the Judicial Conference of
the United States. Each circuit clerk must send the Administrative
Office of the United States Courts a copy of each local rule and
internal operating procedurewhen it is promulgated or amended.

(2) A local ruleimposing arequirement of form must not be enforced in a

manner that causes a party to lose rights because of a nonwillful
failure to comply with the requirement.

Procedure When TherelsNo Controlling Law. A court of appeals may
regulate practice in a particular casein any manner consistent with
federal law, theserules, and local rules of the circuit. No sanction or other
disadvantage may be imposed for noncompliance with any requirement
not in federal law, federal rules, or thelocal circuit rules unlessthe
alleged violator has been furnished in the particular case with actual
notice of the requirement.

(Asamended Apr. 27, 1995, eff. Dec. 1, 1995; May 11, 1998, eff. Dec. 1, 1998.)
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CIRCUIT RULE 47-1
EFFECTIVE DATE OF RULES

The Clerk shall cause these rules to be republished on January 1 and July 1 of
each year. Amendments to these rules shall be effective on January 1 or July 1
following their adoption, unless otherwise directed by the Court.

CIRCUIT ADVISORY COMMITTEE NOTE
TORULE 47-1

If members of the bar or public have suggestions for new rules or amendments
to the rules, such suggestions should be directed to the Clerk of Court who shall
take appropriate action. (New Note 7/1/2000)

CIRCUIT RULE 47-2
ADVISORY COMMITTEE ON RULES

(8 Function. Pursuant to 28 U.S.C. § 2077(b), the Chief Judge shall appoint
an advisory committee on Ninth Circuit Court of Appeals rules and internal
operating procedures. The committee shall generally provide aforum for ongoing
study of the court’ s rules and internal operating procedures, including:

(1) proposing rule changes and commenting on changes proposed by the
court,

(2) considering public comments, including comments from the bar, and

(3) conducting periodic meetings with members of the bar throughout
the circuit and reporting back to the committee and the Court the results and any
recommendations arising from such meetings. (Rev. 7/1/2000)

(b) Membership. The Chief Judge shall appoint three judges, twelve
practitioners and one member of alaw faculty to serve on the committee for three
years. The attorney members shall be selected in a manner that seeks both
representation of the various geographic areas in the circuit and the distinct types
of litigation considered by the court. A member of the Lawyer Representatives
Coordinating Committee (LRCC) shall be appointed to a two-year term on the
Rules committee. That member shall serve as aliaison between the LRCC and
Advisory Rules Committee. In addition, if amember of the national Advisory
Committee on Appellate Rules is appointed from within the jurisdiction of the
Ninth Circuit, that member shall be invited to participate as an ex-officio voting
member of the Advisory Rules Committee.  (Rev. 7/1/2000)

(c) Mestings. The committee shall meet at least once ayear and shall have
additional meetings as the committee deems appropriate. (New Rule 1/96)
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FRAP 48
MASTERS
(a) Appointment; Powers. A court of appeals may appoint a special master to
hold hearings, if necessary, and to recommend factual findings and
disposition in matters ancillary to proceedingsin the court. Unlessthe
order referring a matter to a master specifiesor limitsthe master’s
power s, those power sinclude, but arenot limited to, the following:

(1) regulating all aspects of a hearing;

(2) taking all appropriate action for the efficient performance of the
master’sduties under the order;

(3) requiring the production of evidence on all matters embraced in the
reference; and

(4) administering oaths and examining witnesses and parties.
(b) Compensation. If the master isnot a judge or court employee, the court
must determine the master’s compensation and whether the cost isto be

charged to any party.

(Asamended Dec. 1, 1994; May 11, 1998, eff. Dec. 1, 1998.)

-173 -



APPENDIX OF FORMS

Form 1. Notice of Appeal to a Court of Appeals From a Judgment or Order
of aDistrict Court

United States District Court for the

District of

File Number
A.B., Plaintiff )
V. g Notice of Appesal
C.D., Defendant g

Notice is hereby given that (here name all parties taking the appeal),
(plaintiffs) (defendants) in the above named case*, hereby appeal to the United

States Court of Appealsfor the Circuit (from the final judgment) (from
an order (describing it)) entered in this action on the day of
19
(9
Attorney for
Address:

* See Rule 3(c) for permissible ways of identifying appellants.
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Form 2. Notice of Appeal to a Court of Appeals
From a Decision of the United States Tax Court

UNITED STATESTAX COURT

Washington, D.C.
A.B., Petitioner )
V. g Docket No.
Commissioner of Internal g
Revenue, Respondent. )

Notice of Appeal

Notice is hereby given that (here name all parties taking the appeal*)
hereby appeal to the United States Court of Appealsfor the __ Circuit from (that
part of) the decision of this court entered in the above captioned proceeding on the

day of ,19  (relatingto___ ).

S
Counse! for
Address:

* See Rule 3(c) for permissible ways of identifying appellants.

* k k k k k%

Form 3. Petition for Review of Order of an Agency, Board, Commission or

Officer
United States Court of Appeals for the Circuit
A.B., Petitioner )

V. g Petition for Review
XYZ Commission, Respondent g

(here name all parties bringing the petition)* hereby petition the court
for review of the Order of the XYZ Commission (describe the order) enteredon ___
, 19

()
Attorney for Petitioners
Address:
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* See Rule 15
Form 4. Affidavit Accompanying Motion for Permission to Appeal In Forma

Pauperis
United States District Court for the District of
A.B., Plaintiff
V. Case No.

C.D., Defendant
Affidavit in Support of Motion Instructions
| swear or affirm under penalty of perjury Complete all questionsin this
that, because of my poverty, | cannot prepay application and then sign it. Do not
the docket fees of my appeal or post a bond leave any blanks: if the answer to a
for them. | believe | am entitled to redress. | question is“0,” “none,” or “not
swear or affirm under penalty of perjury applicable (N/A),” writein that

under United States laws that my answerson  response. If you need more space to

thisform are true and correct. (28U.S.C. § answer a question or to explain

1746; 18 U.S.C § 1621.) your answer, attach a separate sheet
of paper identified with your name,
your case's docket number, and the
question number.

Signed: Date:

My issues on appeal are:

(&) For both you and your spouse estimate the average amount of money received
from each of the following sources during the past 12 months. Adjust any
amount that was received weekly, biweekly, quarterly, semiannually, or
annually to show the monthly rate. Use gross amounts, that is, anounts before
any deductions for taxes or otherwise.

Average monthly amount Amount expected
during the past 12 months next month
Income
source You Spouse You Spouse
Employment $ $ $ $
Self-
employment $ $ $ $
Income from
real property
(such asrental
income) $ $ $ $
Interest and
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dividends $ $ $ $
Gifts $ $ $ $
Alimony $ $ $ $
Child support ~ $ $ $ $
Retirement
(such as socid
security,
pensions,
annuities,
insurance) $ $ $
$
Disability
(such as socid
security,
insurance
payments) $ $ $
$
Unemploy-
ment pymts. $ $
$
Public- $
assistance
(such as
welfare) $ $
$
Other $
(specify): $ $
Total $
monthly $
income: $ $
$
$

2. List your employment history, most recent employer first. (Gross monthly pay is before taxes
or other deductions.)
Employer Address Dates of Gross
employment monthly pay
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3. List your spouse’s employment history, most recent employer first. (Gross monthly pay is
before taxes or other deductions.)
Employer Address Dates of Gross
employment monthly pay

4. How much cash do you and your spouse have? $

Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Financial institution Type of account Amount you have Amount your
spouse has
$ $
$ $
$ $

If you are a prisoner, you must attach a statement certified by the appropriate
institutional officer showing all receipts, expenditures, and balances during the last six
monthsin your institutional accounts. If you have multiple accounts, perhaps because
you have been in multipleinstitutions, attach one certified statement of each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

Home (Vaue) Other real estate Motor vehicle #1
(Value) (Value)

Make & year:

Model:

Registration
#.
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Motor vehicle #2 Other assets Other assets
(Value) (Value) (Value)

Make & year:

Model:

Registration #:

6. Sate every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or your spouse  Amount owed to you Amount owed to your
money spouse

7. Sate the persons who rely on you or your spouse for support.
Name Relationship Age

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly,
semiannually, or annually to show the monthly rate.

You Your
Spouse

Rent or home-mortgage payment $ $
(include lot rented for mobile home)

Are real-estate taxes included? 9 Yes 9 No

Is property insurance included? 9 Yes 9 No
Utilities $ $
(electricity, heating fuel, water, sewer, and Telephone)
Home maintenance (repairs and upkeep) $ $
Food $ $
Clothing $ $
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Laundry and dry-cleaning $ $
Medical and dental expenses $ $
Transportation (not including motor vehicle payments) $ $
Recreation, entertainment, newspapers, magazines, $ $
etc.
$ $
Insurance (not deducted from wages or included in
Mortgage payments)
$ $
Homeowner's or renter’s
$ $
Life
Health $ $
Motor Vehicle $ $
Other: $ $
Taxes (not deducted from wages or included in
Mortgage payments) (specify): $ $
Installment payments $ $
Motor Vehicle $ $
Credit card (name): $ $
Department store (name): $ $
Other: $ $
Alimony, maintenance, and support paid to others $ $
Regular expenses for operation of business, profession, $ $
or farm (attach detailed statement)
Other (specify): $ $
Total monthly expenses: $ $

9. Do you expect any major changes to your monthly income or expenses or in

your assets or liabilities during the next 12 months?
9 Yes 9 No
sheet.
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10. Have you paid — or will you be paying — an attorney any money for

services
in connection with this case, including the completion of this form?

Yes 9 No 9

If yes, how much? $
If yes, state the attorney's name, address, and telephone number:

11. Have you paid — or will you be paying — anyone other than an attorney
(such as a paralegal or a typist) any money for services in connection with
this case, including the completion of this form?
9Yes 9 No

If yes, how much? $

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay

the
docket fees for your appeal.

13. State the address of your legal residence.

Your daytime phone number: ( )
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Your age: Your years of schooling:

Your social-security number:
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Form 5. Notice of Appeal to a Court of Appealsfrom a Judgment or
Order of aDistrict Court or a Bankruptcy Appellate Panel

United States District Court for the

District of
Inre )
)
)
Debtor )
)
)
Plaintiff ) FileNo.
)
V. )
)
)
Defendant )
Notice of Appeal to United States Court of Appealsfor the Circuit
, the plaintiff [or defendant or other party] appeals to
the United States Court of Appeals for the Circuit from the final
judgment [or order or decree] of the district court for the district of
[or bankruptcy appellate panel or the circuit], entered in this case
on , 19 [here describe the judgment, order, or
decree]

The parties to the judgment [or order or decree] appealed from and the names
and addresses of their respective attorneys are as follows:

Dated
Signed
Attorney for Appellant
Address:

(Asadded Apr. 25, 1989, eff. Dec. 1, 1989; Apr 1, 1993, eff. Dec. 1, 1993.)
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Form 6. Civil Appeals Docketing Statement
(Form available from the Clerk of Court (415) 556-9800)

Ploase see

ages 183 & 184 for text.
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A-11 (rev. 5/00)

Page 1 of 2

USCA DOCKET # (IF KNOWN)

UNITED STATES COURT OF APPEALSFOR THE

NINTH CIRCUIT

CIVIL APPEALSDOCKETING STATEMENT

PLEASE ATTACH ADDITIONAL PAGES IF NECESSARY.

TITLEIN FULL:

DISTRICT: JUDGE:

DISTRICT COURT NUMBER:

DATE NOTICE OF ISTHIS A CROSS-APPEAL?
APPEAL FILED: 9 YES

IF THISMATTER HAS BEEN BEFORE THIS COURT
PREVIOUSLY, PLEASE PROVIDE THE DOCKET
NUMBER AND CITATION (IF ANY):

BRIEF DESCRIPTION OF NATURE OF ACTION AND RESULT BELOW:

PRINCIPAL ISSUES PROPOSED TO BE RAISED ON APPEAL:

PLEASE IDENTIFY ANY OTHER LEGAL PROCEEDING THAT MAY HAVE
A BEARING ON THIS CASE (INCLUDE PENDING DISTRICT COURT POST-
JUDGMENT MOTIONS):
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DOESTHISAPPEAL INVOLVE ANY OF THE FOLLOWING:

Possibility of settlement

Likelihood that intervening precedent will control outcome of appeal

Likelihood of a motion to expedite or to stay the appeal, or other procedural matters

(Specity)

[} [{e] [Ve]

Q_Any other information relevant to the inclusion of this case in the Mediation Program

9 Possihility parties would stipulate to binding award by Appellate Commissioner in
lieu of submission to judges
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LOWER COURT INFORMATION

Page 2 of 2

JURISDICTION DISTRICT COURT DISPOSITION
TYPE OF RELIEF
FEDERAL APPELLATE | JUDGMENT/ORDER
APPEALED
9 Federa 9 Fina 9 Default Judgment 9 Damages:
Question | Decision of 9 Dismissal/jurisdiction | Sought $
9 Diversity District Court | 9 Dismissal/merits Awarded $
9 Other 9 Interlocutory | 9 Summary Judgment 9 Injunctions:
(Specify): | Decision 9 Judgment/court 9 Preliminary
Appealable Decision 9 Permanent
As of Right 9 Judgment/jury Verdict 9 Granted
9 Interlocutory | 9 Declaratory Judgment 9 Denied
Order Certified | 9 Judgment as a Matter
by District of Law 9 Attorney Fees:
Judge 9 Other (Specify): Sought $
(Specify): Awarded $
9 Other _9 Pending
(Specify): 9 Costs $

CERTIFICATION OF COUNSEL

| CERTIFY THAT:
1. Copies of Order/Judgment Appealed Form Are Attached.
2. A Current Service List or Representation Statement With Telephone and Fax
Numbers Are Attached (See 9th Cir. Rule 3-2).
3. A Copy of This Civil Appeals Docketing Statement Was Served in Compliance
with FRAP 25.
4. | Understand That Failure to Comply With These Filing Requirements May
Result in Sanctions, Including Dismissal of This Appeal.

Signature

Date

COUNSEL WHO COMPLETED THIS FORM

NAME:

FIRM:

ADDRESS:

E-MAIL:

TELEPHONE:

FAX:
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X This Document Should Be Filed in The District Court With The Notice of

Appeal x

xIf Filed Late, it Should Be Filed Directly With the U.S. Court of Appealsx

Form 7. Notice Under Ninth Circuit Rule 28-4

We certify that all

-/ = -/ -/

-/

-/

2.

Appellants 1 Appellants/cross-appellees
Appellees 1 Appellees/cross-appellants
Will fileajoint
Opening brief 1 Opening brief on cross-appeal
Answering brief 1 Answering/opening brief on
cross-appeal
Reply brief 1 Reply/answering brief on cross-

appeal
1 Cross-appeal reply brief

Areresponding to ajoint or multiple brief.

We further certify that no previous extensions of time to file this brief or

enlargements of brief length have been obtained.

Pursuant to Rule 28-4, the brief’s due date will be extended for 21 days and the

size enlarged by 5 monotype pages or 1,400 words.

Subsequent briefing will proceed as follows:

<

The answering brief will be due 30 days from service of the joint opening brief.
The reply brief will be due 14 days from service of the joint answering brief.

The answering/opening brief will be due 40 days from service of the joint opening
brief on cross-appeal.

The reply/answering brief will be due 30 days from service of the joint
answering/opening brief on cross-appeal.

The cross-appeal reply brief will be due 14 days from service of the joint
reply/answering brief.

Counsdl for

Counsdl for

Counsdl for

Additional sheets may be attached for the signatures of additional counsel.

- 187 -




THISNOTICE MUST BE FILED WITH THE COURT AND SERVED ON
OPPOSING COUNSEL AND ACCOMPANIED BY PROOF OF SUCH SERVICE.

71497
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Form 8. Certificate of Compliance Pursuant to Fed.R.App. 32(a)(7)(C)
and Circuit Rule 32-1 for Case Number

(see next page) Form Must Be Signed By Attorney or Unrepresented
Litigant And Attached to the Back of Each Copy of the
Brief

| certify that: (check appropriate option(s))

1. Pursuant to Fed. R. App. P. 32 (a)(7)(C) and Ninth Circuit Rule 32-1, the
attached opening/answering/reply/cross-appeal brief is

€ Proportionately spaced, has a typeface of 14 points or more and contains

words (opening, answering, and the second and third briefs

filed in cross-appeal's must not exceed 14,000 words; reply briefs must not
exceed 7,000 words),

oris

€& Monospaced, has 10.5 or fewer characters per inch
and
cont ai ns ~___words or _ lines of text

(opening, answering, and the second and third
briefs filed in cross-appeals nust not exceed
14,000 words or 1,300 lines of text; reply briefs

must not exceed 7,000 words or 650 lines of text).

2. Theattached brief is not subject to the type-volume limitations of
Fed. R. App. P. 32(8)(7)(B) because

€ Thisbrief complieswith Fed. R. App. P. 32(a)(1)-(7) and is a principal
brief of no more than 30 pages or areply brief of no more than 15 pages;

€ Thisbrief complies with a page or size-volume limitation established by

separate court order dated andis

€ Proportionately spaced, has a typeface of 14 points or more and
contains words,

or is

€& Monospaced, has 10.5 or fewer characters per
i nch and contains pages or wor ds
or lines of text.

3. Briefsin Capital Cases

€ Thisbrief isbeing filed in a capital case pursuant to the type-volume
limitations set forth at Circuit Rule 32-4 and is

- 189 -



€ Proportionately spaced, has a typeface of 14 points or more and
contains words (opening, answering, and the second and
third briefs filed in cross-appeal's must not exceed 21,000 words;
reply briefs must not exceed 9,800 words)
or is

€& Monospaced, has 10.5 or fewer characters per

i nch and cont ai ns wor ds or

lines of text (opening, answering, and the
second and third briefs filed in cross-appeal s
must not exceed 75 pages or 1,950 |ines of
text; reply briefs nust not exceed 35 pages or
910 lines of text).

__ 4. AmicusBriefs
€ Pursuant to Fed. R. App. P. 29(d) and 9th Cir. R. 32-1, the attached
amicus brief is proportionally spaced, has a typeface of 14 points or more

and contains 7000 words or less,
oris

€& Monospaced, has 10.5 or fewer characters per inch and contains not
more than either 7000 words or 650 lines of text,

oris

€ Not subject to the type-volume limitations because it is an amicus brief
of no more than 15 pages and complies with Fed. R. App. P. 32(a)(1)(5).

Date Signature of Attorney or
Unrepresented Litigant
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Form 9. Application for Attorneys Fees

DESCRIPTION OF SERVICES DATES HOURS

Interviews & Conferences

Obtaining & Reviewing Records

Lega Research

Preparing Briefs

Preparing for & Attending Argument

Other: (specify on additional sheet(s))

Hourly Rate of Compensation

TOTAL COMPENSATION REQUESTED:

Sgnature Date

An affidavit attesting to the accuracy of the above statements and demonstrating
thebasisfor the hourly rate of compensation requested must accompany thisform.
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Form 10. Bill of Costs

United States Court of Appealsfor the Ninth Cir cuit

BILL OF COSTS

Note: If you wish to file abill of costs, it MUST be submitted on this form and filed,
with the clerk, with proof of service, within 14 days of the date of entry of
judgment, and in accordance with Circuit Rule 39-1. A late bill of costs must be
accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. 8 1920, and Circuit Rule 39-1 when preparing your bill of costs.

V. CA No.
The Clerk is requested to tax the following costs
against:
Cost REQUESTED ALLOWED
Taxable Each Column To Be Completed by the Clerk
under Must Be Completed
FRAP 39,
28 U.S.C.
§ 1920,
Circuit
Rule 39-1
No. Pages Cost TOTAL No. Pages Cost TOTAL
of per per COsT of per per COsT
Docs. Doc. Page Docs. Doc. Page
Excerpt of
Record
Appéllant’s
Brief
Appellee's
Brief
Appéllant’s
Reply Brief
Other
TOTAL | $ TOTAL | $
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Form 10. Bill of Costs - Continued

Other: Any other requests must be accompanied by a statement explaining why the
item(s) should be taxed pursuant to Circuit Rule 39-1. Additional items
without such supporting statements will not be considered.

Attorneys fees cannot be requested on this form.

* |f more than 7 excerpts or 20 briefs are requested, a statement explaining the excess
number must be submitted.

** Costs per page may not exceed .20 or actua cost, whichever isless. Circuit Rule 39-
1.

I, , Swear under penalty of perjury that the services for which costs
are taxed were actually and necessarily performed, and that the requested costs were
actually expended as listed. The printer’s itemized statement showing actual costs per
page is attached.

Signature:
Date:

Name of Counsel (printed or typed):
Attorney for:

Date: Costs are taxed in the amount of

$

Clerk of Court
By: , Deputy Clerk
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Form 11. Certificate of Compliance Pursuant to
Circuit Rules 35-4 and 40-1

Form Must be Signed by Attorney or Unrepresented Litigant
and Attached to the Back of Each Copy of the Petition or Answer

(signatur e block below)

| certify that pursuant to Circuit Rule 35-4 or 40-1, the attached petition for panel
rehearing/petition for rehearing en banc/answer is: (check applicable option)

Proportionately spaced, has a typeface of 14 points or more and contains
words (petitions and answers must not exceed 4,200 words).

or
Monospaced, has 10.5 or fewer characters per inch
and cont ai ns wor ds or i nes of
text (petitions and answers must not exceed 4,200
words or 390 lines of text).
or
In compliance with Fed. R. App. 32(c) and does not exceed 15 pages.
Signature of Attorney or
Unrepresented Litigant
(New Form 7/1/2000)
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